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IN THE 


United States Court of Appeals j 

FOR THE District of Columbia I 


April Term, 1941 


No. 8005. 


MAEIE ALBRECHT, et al., Appellants 

V. 

CHAPIN B. BAUMAN, as a Committee for the Protection 
of the Holders of Collateral Trust Bonds Sold By 
and/or through the F. H. Smith Company, 

Appellee 


BRIEF ON BEHALF OF MARIE ALBRECHT 
AND LAURA B. JAMES, APPELLANTS. 


On the 28th day of April, 1941, the Court below signed 
Findings of Fact and Conclusions of Law and a Judgment 
holding that appellants were not entitled to participate 
in a fund of over $100,000.00, in the hands of appellee, j 
growing out of a compromise of certain litigation instituted 
in the Courts of Delaware by appellee’s predecessors as a 
committee for the protection of holders of collateral trust 
bonds sold by and/or through The F. H. Smith Company, a 
corporation formerly engaged in business in the District 
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of Columbia. From said findings of fact and judgment of 
the Court appellants now bring tbeir appeal to this Court. 

Jurisdictional Statement. 

This is an appeal by appellants, as above stated, from 
the findings of fact and judgment of the Court entered 
herein, under the general appellate jurisdiction of this 
Court and is sought for the purpose of a review of said 
findings of fact, conclusions of law and judgment of the 
Court in order that the rights of appellants may be finally 
determined. 


Statement of the Case. 

By the amended complaint herein filed the cause of action 
presented to the Court was substantially as follows: 

Chapin B. Bauman, appellee herein, as a committee for 
the protection of the holders of collateral trust bonds sold 
by and/or through the F. H. Smith Company, brought its 
complaint into this Court for declaratory judgment, alleg¬ 
ing that said appellee is the surviving member of a com¬ 
mittee for the protection of holders of collateral trust 
bonds sold by and/or through the F. H. Smith Company, 
constituted by and under a certain deposit agreement dated 
June 12,1931, attached to said complaint, (Record page 9). 
That said committee, under the terms of said agreement, 
sought the deposit of collateral trust bonds of two corpo¬ 
rations fonnerly financed and controlled by the F. H. Smith 
Company, to wit: Properties Investment Company, 
$1,050,000, and Washington Pittsburgh Holding Corpora¬ 
tion, $960,000; that said Committee, after receiving certain 
deposits of bonds of said two issues, brought proceedings 
in the Chancery Court of Delaware against said the F. H. 
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Smith Company, alleging that said issues of bonds in their 
entirety had been fraudulently sold to the respective bond¬ 
holders in the total sums of $1,050,000 of the bonds of said 
Properties Investment Corporation, and $960,000.00 of 
the bonds of the Washington Pittsburgh Holding Corpora¬ 
tion, said chancery suits in the Chancery Court of Dela¬ 
ware having been so filed by said Committee at a time when 
said Committee had received deposits of bonds of said 
Washington Pittsburgh Holding Corporation amounting to 
$85,700.00 and of said Properties Investment Company the 
sum of $107,400.00 of a total of $1,050,000 (Record pp. 67, 
85); that said suits were filed by said Committee as “class” 
suits and said Committee held itself out as representing the 
bondholders who had deposited with it and all other bond¬ 
holders similarly situated, the language of their represen¬ 
tation in said suits being found in the respective complaints 
filed by said committee in the following language, to wit 
(Record pp. 64, 82): ! 

“Humbly complaining, showeth unto your Honor 
complainants Frank S. Hight, Chapin B. Bauman and 
Lowell Blake, as a committee, on behalf of themselves 
and all other bondholders of respondent Properties 
Investment Corporation, who are in like circum¬ 
stances.” * • * 

That after said suits had been pending for a very short 
time, not more than twenty days, and when a deposit of the 
bonds of said committee remained substantially at the 
amount held by it at the time of the institution of said suits, 
said committee negotiated and worked out and consum¬ 
mated a certain compromise agreement with officers of the 
said the F. H. Smith Company wherein and whereby said 
Smith Company agreed to pay and said committee agreed 
to receive a total of fifteen per cent of all of the then exist- j 
ing and thereafter to be acquired assets of the said the j 
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F. H. Smith Company in consideration of the dismissal of 
said suits; that thereupon said committee, of which the 
appellee herein is the successor, went into said Chancery 
Court on January 2, 1932, and without submitting to said 
Court any of the facts warranting the same, but only sub¬ 
mitting to said Court the desire of said appellee and said 
Smith Company to have said case dismissed, secured the 
consent of said Chancery Court, Honorable J. O. Wolcott, 
Chancellor of the State of Delaware, to dismiss the same. 
Accordingly on said date, Januaiy 2, 1932, said cause was 
dismissed without havuiig had any judicial consideration or 
without any of the merits thereof having been passed upon 
(Record p. 115); that thereafter said appellee proceeded 
to procure a deposit of additional bonds under the deposit 
agreement (Record p. 2) and finally secured a total of 
bonds of said two issues of $242,800.00 of the Washington 
Pittsburgh Holding Corporation, and $279,700.00 of the 
Properties Investment Corporation, which said bonds are 
now purportedly represented by said conmiittee in this 
Court, as set out in the amended bill of complaint herein 
filed (Record p. 2). 

That the Amended Complaint of appellees set out a 
further additional condition under which the bonds now 
purportedly represented by said committee were obtained 
for deposit and made certain representations as to said 
committee’s general representation of bondholders in the 
language shown on Record pages 64 and 82 and Appendix 

pp. 1, 2. 

That subsequently to securing the deposits of bonds 
above stated, Frank S. Hight and Lowell Blake, members 
of said appellee committee, died, leaving Chapin B. Bau¬ 
man as the surviving member of said committee, in exclu- 
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sive custody without bond, of the fund of more than $100,- 
000.00, growing out of the-compromises of the Ohancery 
suits in the State of Delaware referred to. 

Subsequent to the filing of the amended complaint herein, 
appellant Marie Albrecht was brought to Court as a de¬ 
fendant to show cause why the assets in the hands of said 
appellee, Chapin B. Bauman, as the surviving member of 
said committee, should not be distributed exclusively to the 
bondholders who had deposited their bonds with said com¬ 
mittee. That upon receiving said notice said appellant, 
Marie Albrecht, filed her answ’er in this cause and subse¬ 
quently the appellant, Laura B. James, filed her answer in 
said cause in due course (Record pp. 116 to 127), said an¬ 
swers of both appellants being identical in substance, both 
of said answers admitting paragraphs 1 to 5 of the amended 
bill of complaint, but specifically denying the allegations of 
paragraph 6 of the amended complaint and affirmatively 
stating that said appellants were advised and believed that 
they had no notice of the filing of the compromise agree¬ 
ment in the Chancery Court of Delaware or the dismissal 
of the suits brought therein by said committee, and that the 
conditions of said compromise agreement were never made 
the subject of judicial consideration or given any consid¬ 
eration or judicial sanction whatever by said Chancellor; 
that the order entering said suits against the said Smith 
Company were dismissed as a result of the “mere non¬ 
judicial action by the parties, and without affirmative 
action thereon by the Court after consideration of any of 
the merits of the case.” 

The answer of said appellants further allege that appel¬ 
lee herein holds all of the funds now in his hands as a trus¬ 
tee for the benefit of all of the bondholders of the two 
classes described in the complaint (Record p. 118). 
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By Tray of further answer the appellant, Marie Albrecht, 
in her answer (Eecord pp; .119 and 120) alleges that the 
proceeds in the hands of the appellee were paid to him as 
trustee for distribution to all bondholders of the Proper¬ 
ties Investment Corporation and AVashington Pittsburgh 
Holding Corporation without reference to the distinctive 
rights of any particular bondholder, or the source from 
which any of the said funds may have come, it being the 
duty of appellee to hold said funds for said purpose and 
to distribute the same equitably or proportionately to all 
such holders from whatever source the funds were realized; 
that the appellee committee filed a bill of complaint against 
the F. H. Smith Company and the Washington Pittsburgh 
Holding Corporation on the 1st day of December, 1931, in 
the Court of Chancery’ for the State of Delaware and filed 
that suit not only on behalf of the 133 persons who had 
deposited bonds of the AVashington Pittsburgh Holding 
Corporation to the par value of only $85,700.00, but on 
behalf of all of the holders of the AA^ashington Pittsburgh 
Holding Corporation bonds of the total issue of $960,000.00. 
After reciting certain facts regarding the issue and sale of 
these bonds the appellee prayed the Court as follows: 

“AA’'HEREFORE, the complainants being without ade¬ 
quate remedy at law and in need of equitable relief, 
pray as follows: 

“(a) That a subpoena issue directed to the respond¬ 
ents requiring them to answer this Bill of Complaint, 
but not under oath, an answer under oath being hereby 
expressly waived. 

“(b) That the Court may find, adjudge and decree the 
securities and proceeds from the sale of securities in 
the amount of $960,000, as recited in this Bill of Com¬ 
plaint, to have been obtained by and through fraud of 
the respondent. The F. H. Smith Company, and in vio¬ 
lation of its duties, resulting from the fiduciary rela¬ 
tionship existing as therein described. 
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(c) That respondent, The F. H. Smith Company, may 
be adjudged and decreed by the Court to have held the 
said securities and proceeds from the sale of said 
securities, since the time of its procurement thereof, 
in trust for the complahw/nts and others similarly situ¬ 
ated as the true owners thereof, and that said respond¬ 
ent be adjudged and decreed to have hereafter no 
right, title or interest of any kind, legal or equitable, 
in or to said property. ’ ’ 

Referring further to the chancery suits in Delaware the 
answer states (Record p. 12Q): That on the 21st day of 
December, 1931, the appellee entered into a certain agree¬ 
ment with the F. H. Smith Company, by which the F. H. I 
Smith Company agreed to grant, convey, transfer, make I 
over and assign to said appellee committee approximately I 
fifteen per cent of each and every asset of said company I 
either on hand or that he subsequently acquired. The 
agreement at its very beginning recited, 

“WHEREAS, • * • The committee has instituted j 
suit against the Smith Company in the Chancery Court I 
for the State of Delaware asking, among other things, 
that the Smith Company be directed to account to the 
committee cmd all other holders of bonds similarly situ¬ 
ated for all amounts of cash and/or securities alleged 
to have been improperly obtained by the Smith Com¬ 
pany through the sale of collateral trust bonds of 
such issue. 

That said suit in the Chancery Court for the State of 
Delaware was based upon an equitable claim of all the 
holders of said bonds, including the appellant Marie Al- j 
brecht; that said compromise pa>Tnent of fifteen per cent j 
was based upon this equitable claim of appellant Marie j 
Albrecht and all other owners of said bonds similarly situ- | 
ated, and that the appellee committee cannot now deprive | 
this appellant of her equitable rights to share in this dis- j 
tribution. I 
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That said agreement between the F. H. Smith Company 
and the appellee committee was never approved by the 
Chancery Court of Delaware, or any other Court, but 
simply an agreement between the Smith Company and the 
appellee committee and on the basis of that compromise 
agreement the complainants and defendants of said Chan¬ 
cery suit mutually agreed that the cause of action be dis- 
missed and discontinued, and at their mutual requests the 
Court so ordered. 

During the progress of the consideration of the fore¬ 
going cause a motion and afBduyit for receiyer was filed by 
appellants and denied. 


Argument. 

There was no eyidenee taken in the cause, u})on the issues 
of fact and law raised by the pleadings, as aboye analyzed, 
but the Court, taking said pleadings under consideration, 
signed the Findings of Fact and Conclusions of Law and 
Judgment herein (Record pp. 131 to 137). 

From this Judgment this appeal is now brought to this 
Court, upon nine points stated in the record (pp. 140, 141, 
142): 

The nine points on appeal (Record pj). 130, 137) may 
l)roperly be consolidated under three headings as follows: 

1 . 

When the Committee, purporting to represent all bond¬ 
holders, brought suits in Delaware against the F. 11. Smith 




9 


Company, and alleged that it went in as the representative 
of, not only depositors who had deposited their bonds, 
but all others similarly situated, and thereafter worked 
out a compromise whereby it received fifteen per cent of 
all of the assets of the F. TL Smith Company, it may not 
subsequently claim those assets for a small minority of the 
bondholders. Having obtained them through a compromise 
as a representative of all bondholders, they cannot later 
take a contrary position adverse to a/ny. 

2 . 

The Bondholders’ Committee now represented by its sur¬ 
viving member, Chapin B. Bauman, when it instituted the 
suits in the Chancery Court of Delaware, from which has 
been realized the fund of over $100,000, in the hands of 
said Committee, became a trustee for all of the bondholders 
of the two issues, depositing and non-depositing—this trust 
relationship in the fund subsequently secured and now here 
for consideration, arising from the fact that the litigation 
was settled at a time, when the Committee was representing 
in said Court, all bondholders and not merely those depos¬ 
ited. 


The Court erred in not appointing a Receiver pendente 
lite. 
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POINT NO. 1. 

When the Committee, purporting to represent all bond¬ 
holders, brought suits in Delaware against the F. H. Smith 
Company, and alleged that it went in as the representative 
of, not only depositors who had deposited their bonds, but 
all others similarly situated, and thereafter worked out a 
compromise whereby it received fifteen per cent of all of 
the assets of the F. H. Smith Company, it may not subse¬ 
quently claim those assets for a small minority of the bond¬ 
holders, having obtained them through a compromise as a 
representative of all bondholders they cannot later take a 
contrary position adverse to any. 

The (^^oiiimittee, represented now by ;Mr. Bauman, when 
it brougiit the suits in Delaware affeetiii”: tiie two bond 
issues herein involved, expressly rei)resented to the Court 
that it desired an aecounting by the defendant Smith Com¬ 
pany to the Conmiittee, as the representative of bonds de- 
ix>sited with it, as well as, ‘‘All other holders of bonds 
similarly situated for all amounts of cash and/'or securi¬ 
ties alleged to have been improperly obtained by the F. H. 
Smith Company, through the sale of collateral trust bonds 
of such issues*' (Complaint, R. p. G4). 

It will not be questioned that immediately subsequent 
to the filing of the complaints, making the above statements 
of interest ami representation of all homiholders, by the 
Committee, that the Committee negotiated a settlement with 
the F. II. Smith Company, without modification of the above 
statement and that said settlement was made elfective un¬ 
der the terms of said above-(iuoted statement: that said 
cormnittee then professedly represented, not only those 
bondholders depositing their bonds with it, but, “All other 
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holders of bonds similarly situated'’, which included all 
bondholders of both issues. It is obvious also that the 
compromise entered into would never have been entered 
into had said Committee not stated that it represented all 
of the two bond issues. 

At the time the said suit was brought said Committee 
only had deposited with it $107,400.00 ot bonds of the Prop¬ 
erties Investment Company, (Total issue $1,0.'30,000) and 
only $85,700.00 of the issue of the Washington Pittsburgh 
Holding Corporation (Total issue $000,000.00), and, at the 
time of the bringing of this proceeding in this (’ourt, said 
Committee only represented $279,700 of the Properties 
Investment Company and $242,8(K) of the ashington 
Pittsburgh Holding Corporation, and it is inconceivable 
to counsel tiling this brief that it will be for one moment 
argued by counsel representing the Committee that the 
compromise was negotiated for the benefit of those who 
were then depositors only. 

In fact the benefits of said compromise are now being 
asked bv the Committee, not onlv for those who were de- 
positors at the time the compromise was made, but for 
other bondholders who subsequently became depositors 
with the Committee, such subseciuent depositors being of¬ 
fered the benefit of the compromise arrangement made on 
their account, before they had become depositors, while 
those not depositing are denied such benefits, although the 
compromise was made just as much on their account. 
Equity will not allow such an obviously wifair, unjust and 
inequitable thmg to be done. To permit it to he done would 
be a violation of every principle of fair dealing a)id good 


conscience. 



Upon the pleadings being considered by Mr. Justice 
Bailey of our District Court, the Court deemed it within 
its power to dispose of the case without proof—assuming, 
we have no doubt, that the pleadings presented all justifiable 
issues, and that the allegations of the answers, not being 
replied to, were taken as true and as correctly represent¬ 
ing the original purpose of the suits filed in Delaware and 
the true interests of all bondholdei’s as set forth in the 
complaints filed in said Court, as hereinabove set out. 

POINT NO. 2. 

The bondholders’ Committee, now represented by its sur¬ 
viving member, Chapin B. Bauman, when it instituted the 
suits in the Chancery Court of Delaware, from which has 
been realized the fund of over $100,000, in the hands of said 
Committee, became a trustee for all of the bondholders of 
the two issues, depositing and nondepositing—this trust 
relationship in the fund subsequently secured and now 
here for consideration, arising from the fact that the liti¬ 
gation was settled at a time when the Committee was 
representing in said Court all bondholders and not merely 
those deposited. 

That the trust relationship existed between the Commit¬ 
tee and the bondholders cannot bo denied because such 
trust relationship is evidenced on the face of the papers. 
In fact, the Committee, at its inception, sought to become 
a trustee for all bondholders and acted in that capacity for 
all bondholders as has already been pointed out in the 
argument and as is shown by the excerpts from the two 
complaints filed in the Chancery Court of Delaware (Ap¬ 
pendix pp. 1-6. It is not deemed necessary to cite author¬ 
ities in support of this contention, that a trust relationship 
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existed because it is not believed that it can be denied as 
it is implicit in the pleadings. 

It follows, therefore, that being trustees for all those 
whom the Committee, at the beginning, claimed to repre¬ 
sent, and having procured a claim as sucli trustee for all 
of the bondholders of the two issues, said Committee may 
not now change its position, or in any way atfect its re¬ 
sponsibility by a subsequent selection of favored bene¬ 
ficiaries and rejection of those who failed to deposit with it. 

POINT NO. 3. 

The Court erred in not appointing a receiver pendente 
lite. 

The fund, being in dispute and both parties to the liti¬ 
gation claiming an interest in it and the fund being in the 
hands of a surviving trustee without bond, should have 
been placed in the hands of a Receiver. 

Volume 23, R. C. L. Section 9, page 15. 

White V. Spransy, 19 App. D. C. 461. 

Clark V. Bradley Company, 6 App. D. C. 437. 

Volume 23, R. C. L. Section 12, page 19. 

Hitz V. Jenks, 123 U. S. 297. 

Chase’s Case, 1 Bland (Md.) 206. 

Moore’s Federal Practice, Volume 2, p. 2240. 

16 Fletcher Cyc. Corp., (1932) p. 1041. 

Auburn Button Works v. Perryman E. Co., 167 
N. J. 554. 

Nature of the Action. 

This action being, brought by the bondholders Committee, 
for the benefit of all bondholders of the two issues is a 
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class action and was brouglit by plaintiff as a matter of 
law for all such bondholders and they were all brought into 
Court. 

R. F. C. V. Central Republic Trust Company, 11th 
Fed. Supp. pages 976-985. 

This case was affirmed in 102 Fed. 2nd 305 and certiorari 
denied in 308 U. S. p. 558. 

The Courts construe Rule 23 of our Federal Rules of 
Civil Procedure as designating as class actions all suits 
where there are numerous parties as here, whether true 
class suits or not. 

2 Moore’s Federal Practice, pages 2243, 2244, 
2234, 2235. 

In compromising the cases brought in the Chancery 
Court of Delaware it is not controverted that the Court 
was given no information as to the matters in controversy 
or how it affected all the bondholders for whom the Com¬ 
mittee purported to act. Therefore, there was no elim¬ 
ination by the Court of any bondholders, and the Commit¬ 
tee, as a trustee for all bondholders, compromised with 
the F. H. Smith Company for their benefit. 

Under the above circumstances the strict duty of the 
bondholders committee was not lived up to. Their duty 
was to not deny the right of any bondholder, for "whom it 
purported to act, to participate in a fund obtained by 
reason of a compromise of suits brought for their benefit. 

Purporting to represent all bondholders, the Committee 
may not now claim to represent only a small fraction 
thereof and take the benefits belonging to all. 
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The Committee was n trustee in the Delaware proceed¬ 
ings purporting to represent all the bondholders of the 
two issues concerned; made their settlement as such pur¬ 
ported representative and received assets as such Com¬ 
mittee which, but for their actions in making said settle¬ 
ment on behalf of all bondholders, would have remained 
in the hands of the company and the non-depositing bond¬ 
holders would have, under those circumstances, had re¬ 
course against those assets. The Committee therefore 
is estopped in equity to deny the rights of the non-deposit¬ 
ing bondholders. 

In class actions, those who represent classes must strictly 
perform their duties and take no advantage of those they 
purport to represent. The Committee is in a position, 
in class litigation, of a trustee or receiver and must ac¬ 
count to all for whom he acts. 

Davis Trust Co. v. Hardee, 85 Fed. 2nd. 571. 

National Harness Manufacturers Asso’n v. Fed¬ 
eral Trade Commission, 268 Fed. 705. 

Woman’s Catholic Order of F— v. City of Arling¬ 
ton, 28 Fed. Supp. 663. 

Gramling v. Maxwell, 52 Fed. 2nd. 256. 

2 Moore’s Federal Practice under the New Buies, 
pp. 2243, 2244. 

The Committee, plaintiff in the Delaware cases, brought 
their suits as class actions and, assuming they had a right 
to represent all bondholders, as they purported to do, they 
must account to all bondholders and all must be given the 
same treatment and benefits. 

2 Moore’s Federal Procedure, pages 2234, 2235. 

Rule 23 Federal Rules of Civil Procedure. 
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. In the present action the conunon interest of the bond¬ 
holders is apparent. If plaintiffs below believed that the 
bondholders were of different rights and entitled to differ¬ 
ing benefits that issue should have been presented to the 
Court. 

“When the allegation of a general or common interest 
to many persons is denied, the duty devolves on the 
court to determine whether the common or general in¬ 
terest exists before decreeing against those who are 
alleged to be in court by representation.’* 

Hill V. Eagle Glass & Mfg. Co., 219 Fed. 719, 721. 

Yarborough v. N. C. Park Commission, 296 N. C. 

284. 

Mass V. Sullivan, 207 N. Y. Supp. 181. 

For the reasons above presented and because the declar¬ 
atory judgment asked for by appellee would work gross 
injustice upon 75% of the rightful beneficiaries to the fund 
in appellee’s hands, the Findings of Fact and Conclusions 
of Law and the Judgment thereon should be reversed and 
the Court below instructed to enter a decree directing 
the appointment of a receiver for the fund in the hands of 
appellee; requiring an accounting and discovery of all 
parties entitled thereto,—through the agency of the Audi¬ 
tor of the District of Columbia,—and requiring a ratable 
distribution of all the funds in the hands of appellee to all 
the bondholders of the two issues described in the Amended 
Bill of Complaint. 

Respectfully submitted, 

R. H. McNEILL, 

T. S. SETTLE, 

Attorneys for AppelUmts. 
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APPENDIX TO BRIEF OF APPELLANTS. 

The following are taken from Exhibits C and D to the 
Amended Complaint. 

Preliminary Statement from Complaints against Prop¬ 
erties Investment Corporation (Exhibit C): 

64 “Humbly complaining, showeth unto your Honor 
complainants Frank S. Hight, Chapin B. Bauman and 
Lowell Blake, as a committee, on helialf of themselves 
and all other bondholders, of respondent Properties In¬ 
vestment Corporation who are in like circumstances.” 
(Italics ours.) 


Paragraph 8 from Complaint against Properties Invest¬ 
ment Corporation, Exhibit C, reads as follows: 

67 “By reason of the facts hereinafter set forth. The 
F. H. Smith Company is trustee, for the use and 
benefit of complainants and all other holders of Col¬ 
lateral Trust Bonds similarly situated, of $1,050,000 in 
principal amount of Collateral Trust Bonds, or the 
proceeds of the sale, transfer or exchange thereof. The 
exact amount of such Collateral Trust Bonds or pro¬ 
ceeds still held by The F. H. Smith Company is un¬ 
known to complainants.” 


Paragraph (c) from the Prayers of the Complaint against 
Properties Investment Corporation, Exhibit C: 

78 “Wherefore, the complainants being without ade¬ 
quate remedy at law and in need of equitable relief, 
pray as follows: 


“(c) That respondent. The F. H. Smith Company, 
may be adjudged and decreed by the Court to have held 
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tlie said securities and proceeds from the sale of said 
securities, since the time of its procurement thereof, in 
trust for the complainants and others similarly situated 
as the true owners thereof, and that said respondent 
be adjudged and decreed to have hereafter no right, 
title or interest of any kind, legal or equitable, in or to 
said property.” 

• • • • • 

Preliminary Statement from Complaint against Washing- 
ton-Pittsburgh Holding Corporation, (Exhibit D): 

82 “Humbly complaining, showeth unto your Honor 
complainants, Frank S. Hight, Chapin B. Bauman 
and Lowell Blake, as a committee on behalf of them¬ 
selves and oil other bondholders of respondent Wash- 
ington-Pittsburgh Holding Corporation ivho are in like 

circumstances * * (Italics ours.) 

• • • • • 

Paragraph 8 from Complaint against Washington-Pitts- 
burgh Holding Corporation, (Exhibit D): 

85 “(8) By reason of the facts hereinafter set forth. 

The F. H. Smith Company is trustee, for the use 
and benefit of complainants and all other holders of 
Collateral Trust Bonds similarly situated, of $ 960,000 
in principal amount of Collateral Trust Bonds, or the 
proceeds of the sale, transfer or exchange thereof. The 
exact amount of such Collateral Trust Bonds or pro¬ 
ceeds still held by The F. H. Smith Company is un¬ 
known to complainants.” (Italics ours.) 

• • • • • 

Paragraph (c) from the Prayers of the Complaint 
against Washington-Pittsburgh Holding Corporation (Ex¬ 
hibit D): 
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98 “Wherefore, the complainants being without ade¬ 
quate remedy at law and in need of equitable relief, 
pray as follows: 

m m m m m 

“(c) That respondent, The F. H. Smith Company, 
may be adjudged and decreed by the Court to have 
held the said securities and proceeds from the sale of 
said securities, since the time of its procurement there¬ 
of, in trust for the complainants a/nd others similarly 
siticated as the true owners thereof, and that said re¬ 
spondent be adjudged and decreed to have hereafter no 
right, title or interest of any kind, legal or equitable, in 
or to said property.” (Italics ours.) 

Selection from Answer of Marie Albrecht to Amended 
Complaint: 

119 “That the proceeds in the hands of the complain¬ 
ant were paid to said complainant for distribution 
to all bondholders of the Properties Investment Corpo¬ 
ration and Washington-Pittsburgh Holding Corpora¬ 
tion without reference to the distinctive rights of any 
particular bondholder, or the source from which any 
of the said funds may have come, it being the duty of 
complainant to hold said funds for said purpose and 
to distribute the same equitably or proportionately to 
all such holders from whatever source the funds were 
realized; that the complainant committee filed a bill 
of complaint against the F. H. Smith Company and 
the Washington-Pittsburgh Holding Corporation on 
the 1st day of December, 1931, in the Court of Chan¬ 
cery for the State of Delaware and filed that suit not 
only on behalf of the 133 persons who had deposited 
bonds of the Washington Pittsburgh Holding Corpo¬ 
ration to the par value of only $85,700, but on behalf 
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. of all of the holders of the Washington Pittsburgh 
Holding Corporation bonds of the total issue of $960,- 
000. After reciting certain facts regarding the issue 
and sale of these bonds the complainant prayed the 
Court as follows: 

“Wherefore, the complainants being without ade¬ 
quate remedy at law and in need of equitable relief, 
pray as follows: 

“(a) That a subpoena issue directed to the re¬ 
spondents requiring them to answer this Bill of Com¬ 
plaint, but not under oath, an answer under oath be¬ 
ing hereby expressly waived. 

“(b) That the Court may find, adjudge and decree 
the securities and proceeds from the sale of securi¬ 
ties in the amount of $960,000, as recited in this Bill 
of Complaint, to have been obtained by and through 
fraud of the respondent. The F. H. Smith Company, 
and in violation of its duties, resulting from the 
fiduciary relationship existing as therein described. 

“(c) That respondent. The F. H. Smith Company, 
may be adjudged and decreed by the Court to have 
held the said securities and proceeds from the sale of 
said securities, since the time of its procurement 
thereof, in trust for the complainants and others 
similarly situated as the true owners thereof, and 
that said respondent be adjudged and decreed to have 
hereafter no right, title or interest of any kind, legal 
or equitable, in or to said property.’’ 

120 “That on the 21st day of December, 1931, the com¬ 
plainant entered into a certain agreement with the 
F. H. Smith Company, by which the F. H. Smith Com¬ 
pany agreed to grant, convey, transfer, make over and 
assign to said complainant committee approximately 
fifteen per cent of each and every asset of said com¬ 
pany either on hand or that he subsequently acquired. 
The agreement at its very beginning recited. 
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“Whereas • • • the committee has instituted suit 
against the Smith Company in the Chancery Court 
for the State of Delaware asking, among other things, 
that the Smith Company be directed to account to the 
committee and all other holders of bonds similarly 
situated for all amounts of cash and/or securities al¬ 
leged to have been improperly obtained by the Smith 
Company through the sale of collateral trust bonds 
of such issue.” 

“That said suit in the Chancery Court for the State of 
Delaware was based upon an equitable claim of all the 
holders of said bonds, including the defendant Marie 
Albrecht; that said compromise payment of fifteen per 
cent was based upon this equitable claim of defendant 
Marie Albrecht and all other owners of said bonds simi¬ 
larly situated, and that the complainant committee can¬ 
not now deprive this defendant of her equitable rights 
to share in this distribution. 

“That said agreement between the F. H. Smith Com¬ 
pany and the complainant committee was never ap¬ 
proved by the Chancery Court of Delaware, or any 
other Court, but simply an agreement between the 
Smith Company and the complainant committee and 
on the basis of that compromise agreement the com¬ 
plainants and defendants of said Chancery suit mutual¬ 
ly agreed that the cause of action be dismissed and dis¬ 
continued, and at their mutual requests the Court so 
ordered.” 

“That should this Honorable Court allow the defend¬ 
ant Marie Albrecht a proportionate share of the fund 
now in hands of the complainant committee then said 
defendant agrees to pay her proportionate share of the 
costs incurred by the complainant committee to date of 
distribution of said fund. 

• « • • • 
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121 “This defendant says that she is entitled to a dis¬ 
tributive share in the hands of complainant propor¬ 
tionate to the total of said bond issues and demands 
the same in any distribution thereof, and submits her¬ 
self to the jurisdiction of this Court as to a proper dis¬ 
position of the same.” 

Excerpts from Findings of Fact and Conclusions of 
Law. 

134 “6. Non-depositing bondholders were not, and could 
not be, bound by the compromise settlement and dis¬ 
missal and discontinuance of the aforementioned suits 
instituted by plaintiif committee in the Court of Chan¬ 
cery for the State of Delaware in and for New Castle 
County, and their rights were not, and could not be, 
affected thereby. 

7. The fund, aforementioned, in the hands of the 
Committee and proposed to be distributed by it, is 

within the jurisdiction of the Court. 

• • • • • 

135 8. The fund and securities which are proceeds of 
the aforementioned compromise agreement dated De¬ 
cember 21, 1931, which funds and securities are now 
in the custody and possession, or which may hereafter 
come into the custody and possession of the plaintiff 
as the surviving member of said Committee, are sub¬ 
ject to distribution by the plaintiff under the terms of 
the aforementioned Deposit Agreement dated June 12, 
1931, to owners of Collateral Trust Bonds deposited 
with the Committee pursuant to the said Deposit Agree¬ 
ment; and the owners of Collateral Trust Bonds who 
did not deposit their bonds with the Committee under 
the terms of the said Deposit Agreement have no right, 
title or interest in or to the said funds and securities 
or any part thereof.” 
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BRIEF FOE APPELLEE. 


COUNTER-STATEMENT OF THE CASE. [ 

The amended complaint in the court below, which was | 
duly verified by affidavit in support of the motion for sum- i 
mary judgment, which motion resulted in the action of the 
Trial Court from which appellants take this appeal, sets 
forth the pertinent facts, which may be fairly s umm arized 
as follows. j 
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Appellee (plaintiff below), as a Committee for the Pro¬ 
tection of the Holders of Collateral Trust Bonds Sold By 
and/or Through The F. H. Smith Company, constituted 
by and under a certain deposit agreement dated June 12, 
1931, he being the surviving member of the said committee 
as originally constituted (Appellee’s App. 1), filed this 
action on behalf of the owners of bonds which had been 
deposited with the said committee (Appellee’s App. 2) as 
hereinafter set forth, seeking a declaratory judgment that 
certain funds in the hands of the said committee, or there¬ 
after to come into the hands of the committee, proceeds of 
a certain settlement agreement dated December 21, 1931, 
between The F. H. Smith Company and the said committee, 
whereby there were compromised, settled, and adjusted all 
claims of the said committee against the said company, were 
subject to distribution by the appellee committee, under the 
terms of the said deposit agreement, to those owners of 
bonds who had deposited the same with the committee pur¬ 
suant to the said deposit agreement and that those who had 
not so deposited their bonds had no right, title, or interest 
in or to the said funds and securities, or any part thereof 
(Appellee’s App. 7). 

The said deposit agreement, made between the committee 
and those holders of certain issues of bonds who should 
become parties thereto as therein prescribed (Appellee’s 
App. 8), provided, among other things: that it should gov¬ 
ern the terms upon which the bonds might be deposited 
with the committee, and the rights, powers, and immunities 
of the committee with respect thereto (Appellee’s App. 9); 
that bondholders might become parties to the agreement, 
and entitled to the benefits and bound by the terms thereof, 
by depositing their bonds under the terms thereof within 
the time and upon the terms which the committee might 
determine (Appellee’s App. 9-10); that depositors might 
take no separate action in respect of the deposited bonds 
(Appellee’s App. 10); that deposit of bonds vested the 
committee with complete title thereto as joint tenants with 
right of survivorship and transferred and assigned to the 
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committee all rights of action of the depositors by reason 
of fraud, conspiracy, or imlawful conduct in connection 
with the sale of such bonds, with the right in the committee 
in its uncontrolled discretion to take in its own name what¬ 
ever action it might deem advisable to enforce rights so 
assigned (Appellee^s App. 13-14); that depositors fully 
empowered the committee to carry out the deposit agree¬ 
ment and do anything requisite in its judgment for the 
protection or benefit of the depositors and to exercise any 
right, power, or privilege of the depositors (Appellee’s 
App. 14); that the period of the deposit agreement should 
be limited to five years unless extended as therein pro¬ 
vided (Appellee’s App. 29) (which was never done [Ap¬ 
pellee’s App. 2]); and that the agreement was solely among 
the parties thereto and should solely affect and relate to 
the committee and the depositors and that no others should 
have any right thereunder (Appellee’s App. 40-41). 

There were subject to deposit under the agreement col¬ 
lateral trust bonds of Properties Investment Corporation, 
a Delaware corporation, in the aggregate amount of $1,- 
050,000 and collateral trust bonds of Washington-Pitts- 
burgh Holding Corporation, a Delaware corporation, in the 
aggregate sum of $960,000. The committee, upon its for¬ 
mation and from time to time thereafter, issued circular 
letters and sent the same to all known owners of the said 
bonds, inviting them to deposit their bonds with the com¬ 
mittee under the terms of the agreement. One of the con¬ 
ditions of deposit, pursuant to the agreement, was that 
owners making deposit were to pay toward the expenses of 
the committee $1.00 for each $100.00 face amount of bonds 
so deposited by them. During the term of the agreement 
and subject to the provisions thereof, and the requirement 
of the committee with respect to payment toward its ex¬ 
penses, there were deposited with it collateral trust bonds 
of the Properties Investment Corporation in the amount 
of $279,700 and collateral trust bonds of the Washington- 
Pittsburgh Holding Corporation in the amount of $242,800 
(Appellee’s App. 1-2). 
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This action was instituted against non-depositing bond¬ 
holders ; and among the defendants named were the appel¬ 
lants herein, owners of bonds subject to deposit under the 
aforementioned agreement, who had not deposited the same 
as aforesaid (Appellee’s App. 2-3). 

The committee had, on December 1, 1931, instituted in 
the State of Delaware two suits in equity, one against The 
F. H. Smith Company and Properties Investment Corpora¬ 
tion and one against The F. H. Smith Company and IVash- 
ington-Pittsburgh Holding Corporation (Appellee’s App. 
4). At that time there had been deposited with the com¬ 
mittee Properties Investment Corporation bonds, as afore¬ 
said, in the amount of $107,400 (Appellee’s App. 45) and 
Washington-Pittsburgh Holding Corporation bonds, as 
aforesaid, in the amount of $85,700 (Tr. 85) (the aggregate 
amount being $193,100). By the Bills of Complaint in those 
suits (Appellee’s App. 42-58; Tr. 82-99) the committee, 
under and hy authority of the deposit agreement, instituted 
suits on behalf of those who had deposited bonds with it 
as aforesaid, the same being class suits on behalf of those 
bondholders and all others in like circumstances (Appel¬ 
lee’s App. 42, 55), claiming, on grounds of fraud, the right 
to recover the proceeds of sale of the bonds in question 
(Appellee’s App. 51-52, 55-56). 

On December 21, 1931, a compromise agreement (Appel¬ 
lee’s App. 58-68), as hereinbefore referred to, was entered 
into between The F. H. Smith Company and the committee, 
as constituted under the deposit agreement (Appellee’s 
App. 58), to compromise, settle, and adjust the claims of 
the committee (Appellee’s App. 4-5, 59-60). At that date 
the aggregate amount of deposited bonds was approxi¬ 
mately $210,000 (Appellee’s App. 59). The said com¬ 
promise agreement set forth the aforementioned amount of 
bonds then deposited with the committee and stated the 
purpose to settle and adjust the claims of the committee 
with respect to the aforementioned issues of bonds (Ap¬ 
pellee’s App. 59-60) and provided, among other things: 
transfer to the committee of 15 per cent of the assets of The 
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F. H. Smith Company (Appellee’s App. 60-61), subject to | 
payment therefrom of 15 per cent of the expenses of the 
said company for a period of three years (Appellee’s App. 
64-65); that any proceeds of collateral of the said issues of 
bonds realized by the committee, should be excluded from 
the effect of the compromise agreement (Appellee’s App. 

63); that the committee would institute no further action j 
on account of claims arising out of the sale by the Smith j 
Company of the said issues of bonds (Appellee’s App. 66- | 

67); that, if within three years any non-depositing bond- j 
holder should institute action on the basis of fraud in the I 
sale of his bonds and obtain judgment or decree or settle- ! 
ment by the Smith Company, the Smith Company should ! 
participate in the assets transferred to the committee pur- | 
suant to this compromise agreement, in the same propor¬ 
tion as the amount of such non-depositor’s bonds should | 
bear to the aggregate amount of outstanding bonds of the 
said issues (Appellee’s App. 64); and that the committee 
would forbear prosecution of and discontinue both of the 
said suits, excepting any in which another party should 
have obtained intervention or leave to intervene, in which 
ev’ent the committee would waive and release all rights 
which it might have to any recovery in such suit (Appel¬ 
lee’s App. 66). 

On January 2, 1932, in conformity with the compromise 
agreement, no bondholder having intervened as a party in 
either case, the committee joined with the respondents in 
each of the said suits in entering therein stipulations, and ! 
in causing to be entered therein orders, for dismissal and 
discontinuance thereof; and no further proceedings took 
place therein. (Appellee’s App. 5, 68-69, Tr. 114-115.) 

The committee continued to receive and accept deposits 
of bonds, under and in accordance with the terms of the i 
deposit agreement, for the remainder of the terra thereof, I 
the total amounts so deposited within the said term being j 
those stated in the fourth paragraph hereof. (Appellee’s 
App. 2, 5.) 

Under the terms of the aforementioned compromise 
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agreement, there came into the hands of the committee from 
The F. H. Smith Company certain assets, being the pro¬ 
ceeds of the said agreement, most of which, before the date 
of filing of this action, had been liquidated and converted 
into cash. One of the three members of the committee as 
originally constituted, had died September 22,1933 and the 
second such member had died February 10,1939. Appellee, 
being charged as surviving member of the committee with 
the further administration of its affairs under the deposit 
agreement, proposed to pay and distribute a dividend to 
the persons entitled to participate therein. None of the 
funds in the hands of the committee and proposed to he 
distributed by it are proceeds of any of the collateral secur¬ 
ing the bonds of the issues in question. (Appellee’s App. 
5-6.) 

The appellant, Marie Albrecht, although she did not de¬ 
posit her bonds with the committee as aforesaid, had made 
claim upon the committee and served notice that she ex¬ 
pected to participate in any dividend which the committee 
might declare along with and in the same proportion as 
other owners of bonds deposited with the committee. (Ap¬ 
pellee’s App. 5-6.) 

Accordingly the appellee committee instituted this action 
(Appellee’s App. 6), asserting by the complaint his con¬ 
tentions as hereinbefore set forth; and the appellant, Marie 
Albrecht, answered (Appellee’s App. 69-74), setting forth 
her contentions, in which she was joined by the appellant, 
Laura James (Appellee’s App. 75; Tr. 122-127). The 
allegations of these answers, which consisted for the most 
part of argument and assertion of legal conclusions and 
which, even as to such statements of a factual nature as 
they did contain, were not supported by affidavit, are fairly 
reflected in appellants’ statement of the case. 

Appellee filed a motion for summary judgment, duly sup¬ 
ported by affidavit (Appellee’s App. 75-76); no answering 
affidavit was filed by apellant; motion for appointment of a 
receiver was filed by appellants (Tr. 130); the motions were 
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duly heard and considered by the Trial Court and both mo¬ 
tions decided in favor of appellee; and, after hearing there¬ 
on and consideration thereof, there were duly signed and 
entered by the Trial Court Findings of Fact and Conclu¬ 
sions of Law and an Order and Judgment in favor of ap¬ 
pellee (Appellee’s App. 76-81), whereby the motion for re¬ 
ceiver was denied, the motion for summary judgment was 
granted, and it was adjudged in substance that appellee 
was charged, as the committee, with the administration of 
its affairs, in accordance with the terms of the deposit 
agreement, and that the proceeds of the compromise agree¬ 
ment, then in hand or thereafter received, were subject to 
disposition and distribution by the committee in accordance 
with the terms of the deposit agreement and that the own¬ 
ers of bonds of the aforementioned issues who did not de¬ 
posit the same with the committee under the terms of the 
deposit agreement had no right, title, or interest in or to 
such proceeds of the compromise agreement. 

SUMMARY OF ARGUMENT. 

Appellants’ brief states three points and, in addition, 
after discussion of those points, contains a section entitled 
“Nature of the Action”. Summarized these amount to two 
contentions: (1) That the appellee, by filing class actions 
in the Delaware Court as the representative of those bond¬ 
holders who had deposited with it, on their behalf and on 
behalf of all other holders of such bonds, placed itself in a 
position where it could not thereafter compromise and set¬ 
tle its claims and join in dismissal of the actions, without 
all other bondholders being entitled to participate in the 
proceeds of settlement of its claims, ratably with those who 
had deposited their bonds with it, and that it now holds as 
trustee for all bondholders, depositing and non-depositing 
alike, the proceeds of settlement of the claims of its de¬ 
positors; and (2) that the court below should have ap¬ 
pointed a receiver to take over from the committee the pro¬ 
ceeds of the said settlement. 
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The appellee committee maintains that it had full control 
of the suits filed in the Delaware Court and had the right, 
no bondholder having intervened in either suit prior to the 
date of dismissal, to compromise and settle its claims on 
behalf of its depositors and join in dismissal of the suits; 
that the settlement agreement between the appellee com¬ 
mittee and The F. H. Smith Company was only for the 
benefit of depositing bondholders and that the appellee com¬ 
mittee had, in fact, no right to bargain for bondholders not 
parties to its deposit agreement and could not have bound 
them by any compromise settlement agreement it might 
have made; that the appellee committee’s authority to in¬ 
stitute the Delaware suits and its authority to compromise 
and settle and to discontinue those suits flowed from its 
deposit agreement, and existed only by virtue of that agree¬ 
ment with those bondholders who had become parties there¬ 
to by depositing their bonds; that non-depositing bondhold¬ 
ers can have no claim to the proceeds of such settlement, 
they not being parties to the deposit agreement, having 
failed to deposit their bonds and become parties thereto 
within the term therein specified; and that the fund in the 
hands of appellee and proposed to be distributed by it, being 
proceeds of the aforementioned settlement and not pro¬ 
ceeds of any of the collateral securing the bonds in question, 
belongs only to bondholders who deposited their bonds with 
the appellee committee under the terms of the deposit 
agreement. Of course, it follows that the appellee commit¬ 
tee maintains that, appellants not having any interest in 
the said fund, the court below properly declined to appoint 
a receiver thereof. 


ARGUMENT. 

I. The Appellee Committee Had the Right to Compromise 
for the Benefit of Depositing Bondholders, Only, the 
Delaware Suits. 

The authorities are clear that the plaintiff in a class ac¬ 
tion may continue, compromise, abandon, or discontinue 
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the suit at pleasure until a person similarly situated has 
procured an order to be made a party to the action or until 
interlocutory judgment is entered. 

In the case of LaTourette v. Fletcher, 6 App. D. C. 324, 
327, this court said: 

“The general right of a complainant to control his 
bill and to dismiss the same at his will, is not involved 
in this case. Even in the case of a creditor’s bill, it 
has been generally held that it is subject to the control 
of the complainants therein, and may be discontinued 
at any time by them, upon satisfaction of their demand, 
befoie a decretal order shall have been made in the 
y)roceeding. 1 Daniel Ch. 793, 794; Beach, Mod. Eq. Pr. 
Sec. 455; hmcs v. Lansing, 7 Paige Ch. 583; Matti- 
son v. Demarest, 1 Robertson (N. Y.) 717. In the case, 
however, of a general creditor’s bill brought on behalf 
of all creditors who may thereafter come in and make 
themselves parties, or where other creditors have come 
in and joined in the prosecution of the bill by leave of 
the court, there is a strong tendency, and upon good 
reason, to deny the right of the original complainant 
to do more than discontinue the action as to his own 
claim, and the special relief to which he may be en¬ 
titled thereon, especially where the rights of interven¬ 
ing claimants might be prejudiced thereby beyond the 
necessity merely of instituting an independent suit. 
Thompson v. Fisler, 33 N. J. Eq. 480.” 

As set forth hereinbefore in the counter-statement of the 
case and as shown by the record, the dismissal of the Dela¬ 
ware suits took place before any other complainants had 
come in and joined in the prosecution of either of them, 
and no further action took place therein; and the dismissals 
were only as to the committee’s own action, and any other 
bondholders not depositors with the committee, were not 
prejudiced thereby, being left free to institute independent 
suits. 

Similarly the New York Court of Appeals in Hirshfield 
V. Fitzgerald, 157 N. Y. 166, 51 N. E. 997, a leading case 
which fully reviews the authorities, held (quoting from 
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Cook on Stock and Stockholders and Corporation Law) 
that the plaintiff in a representative action brought to en¬ 
force the statutory liability of the stockholders of a bank, 
has the right to control the action and may continue, com¬ 
promise, abandon, or discontinue it at pleasure until a cred¬ 
itor similarly situated has procured an order to be made 
a party to the action or until interlocutory judgment is 
entered. 

The case of Brinckerhoff v. Boshvick, ct al, 99 N. Y. 185; 
1 N. E. 663, was a decision of the same court in a class ac¬ 
tion brought by a shareholder on behalf of himself and all 
other shareholders to enforce against the directors of an 
insolvent bank liability for breach of their trust. Later 
other shareholders intervened. Thereafter, the defendants 
pleaded the statute of limitations against the original plain¬ 
tiff and against the intervenors. The court held that the 
original plaintiff was not barred by the statute and that, 
as to the others, they were to be treated as if plaintiffs at 
the same time that the original plaintiff sued. The Court 
observed: 

“The action is really the action of all the stock¬ 
holders, as it was necessarily commenced in their be¬ 
half and for their benefit. It could not have been com¬ 
menced by one stockholder for himself alone. It is true, 
that at any time before judgment, the origmal plain¬ 
tiff, before the others were made parties, eould have 
diseontifiued the suit or could have settled his indi¬ 
vidual damage with the defendants and have execjited 
a release u'hich would have been effectual as to him. 
But if he had prosecuted the action, then the judgment 
would hav’e been for the benefit of all the stockholders, 
and he would then have ceased to have control ov^er it, 
because the rights of the other stockholders would have 
attached thereto. The bringing of the action by the 
original plaintiff did not prevent the other stockhold¬ 
ers from bringing similar actions. But the moment 
a judgment should be recovered in one action for the 
benefit of all the stockholders, the proceedings in all 
the others would be stayed. (Italics supplied.) 


m 
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In the case at bar, it is conceded that no other persons 
had become parties and that no action was taken after the 
Delaware complaints were filed other than the entry of 
stipulations for dismissal and orders for dismissal based 
thereon. 

In the recent case of Ayer v. Kemper, et al., 48 Fed. (2d) 
11 (followed in Rogers v. Hill, et al., 34 Fed. Supp. 358, 369), 
the Second Circuit Court of Appeals, in a situation directly 
analogous to that here presented, approved and applied the 
rule laid down in Ilirshfield v. Fitzgerald, supra. The action 
had been filed by a former owner of notes of a railroad com¬ 
pany on behalf of himself and others similarly situated 
against the railroad receiver, as constructive trustee of 
profits made by an alleged fraud in purchasing such notes 
from such noteholders at less than their true value and sell¬ 
ing them at a large profit. Six other former noteholders in¬ 
tervened as plaintiffs. Thereafter, defendant answered and, 
before any hearing upon the merits, plaintiff and the inter¬ 
veners moved to dismiss “with prejudice and at their 
costs”; and a decree of dismissal was entered. Thereafter 
another former noteholder sought to vacate the dismissal 
and to intervene, contending that the dismissal with preju¬ 
dice barred all members of the class and should not have 
been entered without giving them notice and an opportunity 
to be heard. The court in affirming the dismissal said: 


“But, properly speaking, Ayer’s suit was not a class 
suit. There is not a single interest held by all the for¬ 
mer noteholders, as, for example, when shareholders sue 
in the corporate right, or when several plaintiffs are co- 
tenants or the like. (Citing cases.) It is true that the 
bill charged that the defendant vras in a fiduciary rela¬ 
tionship to each of the former noteholders and that he 
dealt with them without disclosing information which 
would have influenced their sales to him; but a separate 
wrong was committed against each noteholder when the 
defendant dealt with him without disclosing the facts, 
and each transaction was in reality the basis for a sepa¬ 
rate suit, depending for its outcome upon how much was 
disclosed to the noteholder in question and any other 
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circumstances which might affect his right. Nor is there 
any single fund in which all must share; on the con¬ 
trary, the trust fund is separable, and Kemper must 
hold all that he made on resale of each note as construc¬ 
tive trustee for the defrauded holder of that note. The 
defrauded noteholdei*s had no common fund. We may 
agree arguendo that Ayer might, if he chose, unite 
others similarly situated, hut they became parties only 
upon intervention. * * * Ayer^s suit wa^ aA^^puri- 
ous class suit** (1 Street, Fed. Eq. Prac. § 548), and the 
decree does not bind those who are not parties (1 Street, 
§ 552). Indeed, even in a class suit, continuance of the 
litigation seems to remain in the hands of the parties 
plaintiff. Hirshfield v. Fitzgerald, 157 N. Y. 166, 51 
N. E. 997, 46 L. R. A. 839; Piedmont, etc., Co. v. Maury, 
75 Va. 508; Bernheim v. Wallace, 186 Ky. 459, 217 S. W. 
916, 8 A. L. R. 950. But however that may be, in a suit 
of the kind notv under consideration it is clear that the 
decree of dismissal trill not prejudice any rights which 
appellant may have. Wabash R. Co. v. Adelbert Col¬ 
lege, 208 U. S. 38, 28 S. Ct. 182, 52 L. Ed. 379; Compton 
V. Jesup, 68 F. 263 (C. C. A. 6).” (Italics supplied.) 

To like effect is the decision of the Supreme Court of Illi¬ 
nois in Lee v. City of Casey, 269 Ill. 604; 109 N. E. 1062. 
That was a taxpayer’s suit in a representative action to en¬ 
join levy and collection of certain taxes alleged to be illegal. 
The court said ; 

“This proceeding is analogous to a suit instituted by a 
creditor for the benefit of all similarly situated. In such 
a case it has been held that until an inchoate plaintiff 
has come into the record or a judgment has been 
reached, the control of the action remains with the ac¬ 
tive plaintiff, who may either continue, compromise, 
abandon, or dismiss the action, but as soon as a person 
similarly situated w’ith the original plaintiff has come 
into the record in a proper way as party plaintiff, he be¬ 
comes vested with an interest in such subject matter of 
the action, and thereafter nothing can be done by the 
original plaintiff in derogation of his rights and inter¬ 
ests. The original plaintiff still has the right to prose¬ 
cute the action, but he cannot, without the consent of his 
added co-plaintiff, abandon or discontinue it.” (Italics 
supplied.) 
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The Supreme Court of Georgia laid down a similar rule in 
the case of McDougald v. Dougherty, 11 Ga. 570, 598, hold¬ 
ing that while one creditor may not sue alone to enforce pay¬ 
ment of his demand out of the common trust fund set apart 
for himself and others, but must allow others to come in 
under a decree and share in the proceeds, nevertheless this 
doctrine “does not interfere at all with another equally well 
established doctrine, that up to the time of the decree, it is 
a suit only between party and party and the plaintiff is 
dominus litis or master of his own case. He may dismiss or 
compromise it or make any other disposition of it which he 
sees fit and as a correlative right to this, the defendant may 
tender satisfaction, and compel him to accept.’’ (Italics sup¬ 
plied). 

Under that decision, after the appellee committee had filed 
its suits in Wilmington, the defendants could have tendered 
the committee a one hundred per cent payment in satisfac¬ 
tion of the claims of the committee’s depositors and com¬ 
pelled the committee to dismiss the suit. Instead of doing 
this, the defendants and the committee agreed upon settle¬ 
ment for a figure less than one hundred per cent of the claim 
of the committee’s depositors and dismissed the suits. Obvi¬ 
ously, howrever, these dismissals had no bearing upon the 
right of non-depositors to prosecute an action or actions 
against the same defendants if they chose to do so. 

The Supreme Court of North Carolina enunciated sub¬ 
stantially the same rule in the case of Wilson and Shober v. 
Bank of Lexington, 77 N. C. 47, a class action, in which, after 
plaintiffs’ claim was satisfied and the suit dismissed, other 
members of the class attempted to intervene; the right of in¬ 
tervention w’as denied on the ground that the plaintiffs had 
a right to dismiss the suit upon settlement of their claim. 

To like effect are the following-cited cases: 

Chicago <& Alton Railroad Company v. Union Rolling 
Mill Company, 109 U. S. 702, 713. 

Merchants National Bank of New Haven, Connecti¬ 
cut, et al. V. United States ex rel. Sario, et al., 214 
F. 200. 
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Nix V. DukeSf 58 Tex. 06. 

Andrews v. French, 17 N. Mex. 615; 131 Pac. 996. 

Schlagenhauf v. Craven, 61 N. J. Eq. 232; 47 Atl. 804. 

Piedmont, etc. hisurance Company v. Maury, 75 Va. 

508. 

II. The Delaware Settlement Was for the Benefit of De¬ 
positing Bondholders Only and Could Not Bar Non- 
Depositors. 

The coiiiproiiiise agreement shows (Appellee’s App. 59- 
60) that it was an agreement between the Committee and 
The F. H. Smith Company “to compromise, settle and ad¬ 
just without the expense and delay of litigation the above 
mentioned claims of the Committee and the controversies 
and differences existing between the parties hereunder with 
respect to each of the collateral trust issues listed above”. 
(Italics supplied.) 

The Committee was required to retain all proceeds of the 
compromise until January 1,1934, (Appellee’s App. 63) and 
agreed that if, prior to January 1, 1934, the holder of any 
collateral trust bond, of either of the issues, not deposited 
with the Committee should institute action or suit against 
the Smith Company alleging fraud in the sale of such bond 
to such holder, and such holder should obtain a judgment or 
decree against the Smith Company, or if the Smith Company 
should compromise or settle such action or suit, there should 
be issued to the Smith Company a certificate evidencing an 
interest in the assets transferred to the Committee under 
the compromise agreement of the same proportion that the 
principal amount of the bond held by such non-depositor 
bore to the aggregate principal amount of all outstanding 
collateral trust bonds of the issues listed other than those 
deposited by the Smith Company (Appellee’s App. 64-65). 

The reason the date of January 1, 1934 was selected was 
that it was believed that after that date any action for fraud 
would be barred by the Statute of Limitations. 

The compromise agreement further provided that upon 
compliance therewith by the Smith Company the Committee 
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would discontinue the suits which it had instituted in Dela¬ 
ware “excepting any such suits in which another party has 
obtained an order permitting him to file a petition for leave 
to intervene or has filed a petition of intervention’’ and as 
to any suit in which an order for intervention or petition of 
intervention had been filed, the Committee agreed to waive 
and release to the Smith Company all rights which the Com¬ 
mittee might have to any recovery or share in any recovery 
of such suit (Appellee’s App. 66-67). 

There is nothing in the agreement to show that it was 
made for the benefit of any bondholders other than deposi¬ 
tors with the Committee, and indeed it is clear that the com¬ 
mittee would not have had the right to make a compromise 
binding upon any of the bondholders except its own depos¬ 
itors. 

III. The Appellee Committee Derived Only from Its Deposit 
Agreement the Authority to Institute the Delaware 
Suits and that Agreement Was Its Only Source of Au¬ 
thority to Effect Compromise Settlement and Dismissal. 

The suits brought by the Comniitee in Delaware were 
based upon the deposit agreement, and the complaint in each 
case prayed that the agreement be taken and read as a part 
of the bill of complaint (Appellee’s App. 42, 55). The de¬ 
posit agreement specifically provides by Article Nineteenth 
that it shall be construed solely as an agreement among the 
parties thereto and as solely affecting and relating to the 
committee and the depositors and the depositary and any 
sub-depositary “and no other person, firm or corporation 
shall have any right hereunder ’ ’ (Appellee’s App. 40). The 
complainants further showed the authority of the committee 
to institute the suits by pointing out that under the terms of 
a deposit agreement the committee was authorized to take 
such actions or proceedings at law or in equity “as in the 
judgment of the committee will tend to protect the interests 
of the depositors thereunder” (Appellee’s App. 42). While 
the fraud alleged in the complaints is a fraud perpetrated 
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upon all bondholders, the particular fraud alleged was that 
upon the “complainants assignors’’ who are identified as 
the depositors (Appellee’s App. 45, 51-52). 

IV. The Fund in the Hands of the Committee, Being the 
Proceeds of Settlement as Aforesaid, is the Property of 
Depositing Bondholders Only. 

Clearly the Committee had a right to compromise and dis¬ 
miss the suits; and, 7io 'part of the fund in question here be¬ 
ing derived from an'y of the property pledged as security for 
the bond issues, bondholders other than depositors are not 
entitled to participate in the proceeds of the compromise 
unless such right is established under the deposit agreement 
or under the compromise agreement with The F. H. Smith 
Company. It is clear, in the light of the facts discussed in 
items II and III above, that such right cannot be established 
under either agreement; rather, it is expressly precluded by 
each. 

Non-depositing bondholders have no right to any part of 
the proceeds of the compromise either under the suits orig¬ 
inally filed by the Committee, under the compromise agree¬ 
ment pursuant to which the suits were dismissed, or under 
the terms of the deposit agreement. 

V. Denial of Appointment of Receiver Was Proper, Appel¬ 

lants Having No Interest in the Fund. 

It is clearly settled law that, as basis for appointment of a 
receiver, facts must be established showing: (1) a clear 
legal right in the applicant to the property in controversy; 
or (2) that the applicant has a lien upon or property right 
in the same; or (3) that the applicant is entitled to satisfac¬ 
tion out of the same; or (4) that applicant have at least a 
probable right or interest in the property, with strong rea¬ 
son to believe that the applicant will recover; or (5) that ap¬ 
plicant is being fraudulently prevented from reaching assets 
against which he has some right and which are being wasted 
or are in imminent danger thereof; or (6) that there is no 
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competent person entitled to hold the property involved in 
litigation; or (7) that applicant is a cotenant and being ex¬ 
cluded from participation in the property. (See authorities 
cited in appellants’ brief as follows: 

Section 9 , page 15 , Volume 23 , Ruling Case Law, title ! 

Receivers’^ 

Whyte V. Spransy, 11) App. D. C. 450. 

Clark V. Bradley Company, 6 App. D. C. 437. 

Volume 23 , Ruling Case Law, Section 12 , page 19 

Chase’s Case, 1 Bland (Md.) 206; 17 Am. Dec. 277.) 

i 

The record contains no showing of facts such as to sup- | 
port a claim of any right, title, or interest, or even of a rea¬ 
sonable probability thereof, on the part of the appellants, 
in or to the fund which is the subject of this proceeding and 
which is held by appellee under the terms of a contract with j 
those bondholders who deposited their bonds with appellee. 
Likewise, there is no showing that appellee is incompetent; 
on the contrary appellants have expressly disclaimed any 
such contention. True, appellants contend that, both par¬ 
ties claiming an interest in the fund, it should be in custodia \ 
legis; but no authority for this proposition is cited. | 

VI. The Authorities Cited by Appellants Are Not Apposite, 
or Are Wholly Irrelevant, and in No Instance Sustain i 
Appellants’ Argument. j 

Appellants’ entire case comes down to the contention 
that, because the complaints in the Delaware suits were in 
the customary form for class suits and set forth that they 
were filed by the Committee on behalf of themselves and all j 
other bondholders of the classes in question in like ciremn- | 
stances, the Committee must, as matter of law, be held to i 
have made its compromise settlement as a settlement of the 
claims of all holders of such bonds and for the benefit of all 
and must now be required to distribute the proceeds of its 
settlement agreement among all, ratably. The established j 
facts and the settled law, as hereinbefore set forth, are j 
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clearly to the contrary; and Appellants fail to adduce any 
material authorities in support of their contention. 

So far as arii-uments of Appellants with respect to mat¬ 
ters of fact are concerned, it need only be borne in mind that 
the established material facts befoix* the Trial Court were 
those, and only those, set forth in the Amended Com])laint 
and the e.xhibits thereto, which were duly verilled by affi¬ 
davit in su|)port of the motion for summary judiiinent. Con¬ 
sidered, as they must be, in that HiJ^ht, even any ostensible 
substance they may have is wholly dissi])ated. 

So far as arg-uments of Apj)ellants on matters of law are 
concerned, their utter lack of supporting authority be¬ 
comes immediately apparent upon consideration of the 
sources which they cite. Keferring to their principal con¬ 
tention, restated in the first paragraph of this section, they 
cite nine cases, as follows: 

RecoHstntriioii Finance Corporation v. ('cniral Re¬ 
public Trust Companp, 11 Fed. Sui))). t)76-llS5, 102 
Fed. 2nd oO.'), certiorari denied MOS U. S. boS. 

Dads Trust ('ompanp v. Harder, Sb Fed. 2nd b71; 
()6 A})p. D. ('. 1 ()S. 

Xatio)ial Harness Manufacturers' Assoeiat ion v. 
Federal Tr<td<> ('onnnission, et al., 268 Fed. 70b. 

JVoinen's ('atholie Order of For(‘siers v. (dtp of A r- 
linpton, 28 Fed. Suj)p. 660 . 

OrainTntp v. Maxindl. b 2 Fed, 2nd 2b(). 

Hill V. kaffle Class d Manufaeturinq Co., 210 Fed. 
710,721.’ 

Yarbor<)ii ffh v. Xorth ('arolina Fork Com mission, lOti 
X. C. 284; Ub S. F. b63. 

Maas, et al.. v. Sullivan, et al., 124 Misc. Rep. 20b: 
207 X. Y. Supp. 181. 

Auburn Rutton TFor/rx v. Perrpman Fleetrie ('om- 
panp, 107 X. .1. Fip .bb4; l.b4 Atl. 1. 

Of the nine, the only one affording (*ven color of sni)poi-t to 
Appellants' [)osition is the Auburn Rutta)! Worics ease; but 
it is not in jjoint, for it I’elates to the right, under the Xeir 
Jersep ('orporation Aet. of a plaintiff, in a class suit for 
reeeirership theren)ider, to dismiss the same. 
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In addition Appellants cite Rule 23 of the Federal Rules 
of Civil Procedure and the discussion thereof in 2 Moore^s 
Federal Practice, paj^es 2234 and 2235, 2240, and 2243 and 
2244. Of course the rule cited has no application in any 
event to the (^hancery Court of the State of Delaware or to 
class suits filed therein in December of 1931 and finally dis¬ 
missed in January of 1932; and the text discussion referred 
to is correspondingly irrelevant to the question before this 
court. .Moreover, the cited i)arts of the text (except page 
2240, which is a statement of the holding in Auhurn Button 
TTor/i's V. Perrifmau Electric Com pan ij, hereinbefore dis¬ 
cussed) (leal with the recpiisite jurisdictional facts to found 
a class action and to support a judament therein which will 
bind the members of tlie class. The irrelevancy of such dis¬ 
cussion is obvious; the Delaware suits did not go to judg¬ 
ment, and A])])ellee herein expressly asserts and has demon¬ 
strated that the dismissal of the Delaware suits was not in¬ 
tended to be binding u])on, and could not and did not bind, 
bondlioldei's othei’ th.an those who by the deposit agreement 
liad autlioidzed the .\p])ellee to re])i‘esent them, no others 
having intervened. 

On the other hand, the cited poidions of the text are em¬ 
braced in a discussion of tin* various ty|)es of class actions, 
namely: the trm* class suit, wherein the interest of the class 
is joint, common, or derivative aiid exc(*])t for th(‘ class 
action device' eve'ry membei' of tin* class would liave to be 
joiiK'd as a ))arty: the hybrid class action, in which the 
rights of the members of the class are several but there are 
(piestions involved which are common to all and there is 
pro])e7dy to be distributed or managed in which all have aii 
interest, as in a creditors’ bill for 7-eccivership; and the 
spuiMous class suit, wherein the existence of numci’ous per¬ 
sons inteiTsted in a common question of law or fact wai'- 
i-ants tin* use of this device by persons desiring to clean up 
a litigious situation, as where taxpayers sue on behalf of 
themselves and all others similarly situated to enjoin collec¬ 
tion of a tax. Cdearly, the Delaware' suits were of the ty])e 
last mentioned; and authorities relating to other types 
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(such as the Auburn Button Works case, supra —a hybrid 
class action) would not be applicable here. 

For a discussion of the ri«:ht to dismiss class suits, Ai> 
pellants should have cited 2 Moore\s Federal Practice, 
pages 2278 and 2279. There, as a matter of historical back¬ 
ground of the Federal Rules, the writer discusses and an- 
alizes the general law on the subject as follow’s: 

“'Where the action was not representative, but the 
plaintiff was only a nominal party or trustee, courts 
have uniformly refused to allow a dismissal of the ac¬ 
tion over the objection of the person holding the bene¬ 
ficial interest. Plere the indirect interest is important. 
But in an earlv Enulish class action a similar interest 
was discounted. Plaintiffs sought recovery of a com¬ 
promise sum which X had obtained in a class action 
brought on behalf of himself and other debenture hold¬ 
ers. Relief was denied on the theory that X retained 
the right to compromise and dismiss the class action 
prior to any intervention or decree: the class action un¬ 
til the)/, /naiy/tained at his oivn expense, /ras J/is to do 
with as he saw fit. Sucli broad reasoning and that 
found in the two early Xew York eases of Brinckerhoff 
V. Bostu'ick and Hirsh field v. Fitzgerald have been the 
basis for the frequent statement that before judgment 
or intervention by another party tlie plaintiff may dis¬ 
miss the action with impunity. But in tlie Brinckerhoff 
case the dictum so commonly referred to- was probably 
meant to deal not with the plaintiff’s derivative cause 
of action, but only that cause of action which he prose¬ 
cuted as an individual of a wronged class. Likewise, 
in the Hirsh field suit the plaintiff had instituted an 
action on behalf of himself and other creditors; no 
question of common or derivative rights was involved. 
Since the judgment would not be binding upon those 
not parties, and those persons, no matter what the out¬ 
come of plaintiff’s suit, might institute an action of 
their o'wm, there is a practical reason for allowing the 
plaintiff to dismiss his suit. This doctrine has found 
recent approval in the federal case of Ayer v. Kemper. 
After plaintiff had dismissed a spurious class suit one 
of the persons similarly situated moved to have the 
dismissal set aside. It was urged upon the court that 
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unless this were granted, the absentee parties would 
become bound by the dismissal, which, on its face, ap¬ 
peared advantageous to the defendant. Such a con¬ 
tention, the court said, was erroneous, since the suit 
was not in the nature of ‘shareholders (suing) in the 
corporate right, or several plaintiffs (being) cotenants 
. . . ’ Since ‘Ayer’s suit was a “spurious class suit’’ 
and the decree does not bind those who are not par¬ 
ties’ they cannot be heard to complain. Undoubt¬ 
edly courts have been influenced by another consid¬ 
eration, although it is rarely articulated. The plain¬ 
tiff must generally bear the expense of the suit if un¬ 
successful. This being so, it is often felt that he should 
be able to abandon his suit at whatever price he deems 
advisable and thus save himself from constantlv in- 

V 

creasing costs, 

“The general power to dismiss was always qualified 
in two respects. After a petition of intervention had 
been properly granted, or a decree entered there no 
longer remained an absolute power to abandon, com¬ 
promise, and control the litigation. The right of an 
absentee party was denominated an ‘inchoate right’ 
in the bill, which became perfected either upon his in¬ 
tervention or by decree or an order of reference.” 
(Italics supplied.) 

CONCLUSION. 

The law is clear that appellee committee was in control 
of the two suits instituted by it in Delaware and, no other 
bondholder having intervened in either suit, had the right 
to compromise and settle its claim on behalf of its deposi¬ 
tors and join in dismissal of the said suits and, conversely, 
that such settlement and dismissal could not and did not 
bind any other bondholder. It is established fact that the 
Deposit Agreement, which by its terms limited its effect 
and its benefits to those bondholders only who should be¬ 
come parties thereto by depositing their bonds in accord¬ 
ance with the terms thereof, was the appellee committee’s 
only authority to institute those suits and likewise its only 
authority to compromise and settle claims on behalf of bond¬ 
holders and discontinue the suits. The necessary legal con- 
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sequence is that the appellee committee had no right to bar¬ 
gain for bondholders not parties to its Deposit Agreement. 
It is established fact that the compromise settlement agree¬ 
ment of the appellee committee and The F, H. Smith Com¬ 
pany was only for the benefit of depositing bondholders. 
It is settled fact that the fund in the hands of the committee 
and proposed to be distributed by it comprises proceeds of 
the aforementioned settlement, only, and does not include 
any proceeds of any collateral to secure any of the bonds 
of the issues in question. The legal conclusion necessarily 
follows that bondholders not parties to the Deposit Agree¬ 
ment, having failed to deposit their bonds and become par¬ 
ties thereto within the term thereof, can have no claim to the 
said fund (and, of course, are not entitled to appointment 
of a receiver thereof) and that the fund belongs only to 
bondholders who deposited their bonds with the appellee 
committee under the terms of the said agreement. 

The judgment of the court below should be affirmed. 

Respectfully submitted, 

CoLLADAY, COLLADAY & WAIiLACE, 
E. F. COTJADAY, 

D. C. CoLLADAY, 

Attorneys for Appellee. 
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United States Court of ^peals 

For the District of Columbia. 


No. 8005. 


MARIE ALBRECHT AND LAURA B. JAMES, 

Appellcmts, 

V. 

CHAPIN B. BAUMAN, as a Committee for the Protection 
of the Holders of Collateral Trust Bonds Sold by 
and/or Through the F. H. Smith Co. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOE APPELLEE. 


PERTINENT PLEADINGS, FINDINGS OF FACT AND 
CONCLUSIONS OF LAW, AND JUDGMENT 

1 Amended Complaint for Declaratory Judgment 

1. Complainant is a citizen of the United States and a 
resident of the District of Columbia, and is the surviving 
member of a Committee for the Protection of the Holders 
of Collateral Trust Bonds Sold By and/or Through 

2 The F. H. Smith Company, constituted by and under 
a certain Deposit Agreement dated the 12th day of 

June, 1931, attached hereto marked “Exhibit A’*, and 
prayed to be read as a part hereof. Subject to deposit un¬ 
der the terms of said Deposit Agreement were Collateral 
Trust Bonds of Properties Investment Corporation, a Dela- 
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ware Corporation, in the aggregate amount of One Million 
Fifty Thousand Dollars ($1,050,000.00), and Collateral 
Trust Bonds of Washington-Pittsburgh Holding Corpora¬ 
tion, a Delaware Corporation, in the aggregate amount of 
Nine Hundred Sixty Thousand Dollars ($960,000.00). Upon 
foniiation of the Committee and from time to time there¬ 
after, it issued circular letters and sent the same to all 
known owners of the aforesaid Collateral Trust Bonds, in¬ 
viting said owners, or any of them, to deposit their bonds 
with the Committee under the terms of said Deposit Agree- . 
ment. One of the conditions of deposit was that Owners 
making deposit with the Committee were to pay towards the 
expenses of the Committee the sum of One Dollar ($1.00) 
for each One Hundred Dollars ($100.00) face amount of the 
bonds so deposited by them. Paragraph Eighth of the 
Agreement provided that the agreement should expire five 
years from the date thereof, unless extended, and that the 
Committee, in its uncontrolled discretion, from time to time 
might extend the term of said Agreement for an additional 
period or periods not exceeding five years in the aggregate. 
Said Agreement was not extended by the Committee. Dur¬ 
ing the term of the Deposit Agreement, and subject to the 
provisions thereof and to the requirement of the Committee 
with respect to payment toward the expenses of the Com¬ 
mittee, there were deposited with the Committee Collateral 
Trust Bonds of the Properties Investment Corporation in 
the amount of Two Hundred Seventy Nine Thousand Seven 
Hundred Dollars ($279,700.00) and Collateral Trust Bonds 
of the Washington-Pittsburgh Holding Corporation in the 
amount of Two Hundred Forty Two Thousand Eight Hun¬ 
dred Dollars ($242,800.00), and this action is brought 
3 in behalf of the owners of said bonds so deposited 
with the Committee as aforesaid. 

2. The defendant, Marie Albrecht, is a citizen of the 
United States and resident of the District of Columbia, and 
is the owner of Collateral Trust Bonds of Washington-Pitts¬ 
burgh Holding Corporation in the amount of Thirty Five 
Hundred Dollars ($3500.00) which bonds were not deposited 
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by the defendant with the Committee. The defendants, Rose 
Alexander, Joseph A. Bayer, J. A. Bushang, A. C. Hough¬ 
ton, and Laura B. James have individually represented to 
the Committee that they are the owners or holders of Col¬ 
lateral Trust Bonds of Properties Investment Corporation, 
the amount of their respective holdings being unknown to 
the plaintiff; the defendant, Margaret F. Canavin has rep¬ 
resented to the Committee that she is the owner or holder of 
bonds of Washington-Pittsburgh Holding Corporation, the 
amount thereof being unknown to the plaintiff; and the de¬ 
fendants, Wilfrid P. Benson and Frank E. Pollio have indi¬ 
vidually represented to the Committee that they are the 
owners or holders of bonds of both said Washington-Pitts¬ 
burgh Holding Corporation and Properties Investment Cor¬ 
poration, the amounts of the bonds so owned or held by said 
defendants being unknown to the plaintiff. None of the 
said defendants have deposited their bonds as aforesaid 
w’ith the Committee. In addition to said defendants, there 
are many other individuals, firms and corporations owning 
Collateral Trust Bonds issued by Properties Investment 
Corporation and Washington-Pittsburgh Holding Corpora¬ 
tion as aforesaid, the owners of which bonds have not de¬ 
posited the same with the Committee. The names and ad¬ 
dresses of many of these bondholders are unknown, in many 
instances the ownership has changed, and said owners are 
located in many of the states of the Union. The Committee 
has endeavored to maintain records showing the names of 
all persons owning or claiming to own bonds of either 
4 of said issues, and the plaintiff attaches as “Exhibit 
B” a list of the names and addresses of all persons 
other than the defendants herein named who have been rep¬ 
resented as having owned, at some time, one or more bonds 
of either or both of said issues. Said list of owners is not 
necessarily complete, but represents the best information 
of the plaintiff taken from all available sources. Non-de¬ 
positing bondholders, including those named on the attached 
“Exhibit B” and any others who are unknown to the plain¬ 
tiff, constitute a class which is so numerous as to make it 
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impracticable to bring them all before the court, and there¬ 
fore, the persons named herein as defendants are sued un¬ 
der Rule 23—Class Actions—of the Rules of Civil Pro¬ 
cedure of the District Courts of the United States, upon the 
ground that such action against one or more of said non¬ 
depositing bondholders will fairly insure the adequate rep¬ 
resentation of all and upon the further ground that the 
character of the right sought to be enforced hereby against 
such class of non-depositing bondholders is several, and the 
object of this action is the adjudication of claims which do 
or may affect specific property involved in this action, and 
there is a common question of law affecting the several 
rights and a common relief is sought against all such non¬ 
depositing bondholders. 

3. On the first day of December, 1931, in the Court of 
Chancery for the State of Delaware in and for New Castle 
County, the Committee, of which Complainant is the sur¬ 
viving member, filed a Bill of Complaint against The F. H. 
Smith Company and Properties Investment Corporation, 
a copy of said Bill of Complaint being attached hereto 
marked ‘‘Exhibit C” and prayed to be read as a part hereof. 

4. On the first day of December, 1931, in the Court of 
Chancery for the State of Delaware in and for New Castle 

County, the Committee, of which Complainant is the 
5 surviving member, filed a Bill of Complaint against 

The F. H. Smith Company and Washington-Pitts- 
burgh Holding Corporation, a copy of said Bill of Com¬ 
plaint being attached hereto marked “Exhibit D’^ and 
prayed to be read as a part hereof. 

5. On December 21, 1931, an agreement was entered into 
between The F. H. Smith Company as party of the first part 
and Frank S. Hight, Chapin B. Bauman, and Lowell Blake, 
as a Protective Committee for the Protection of the Holders 
of Collateral Trust Bonds Sold By and/or Through The 
F. H. Smith Company, parties of the second part, to com¬ 
promise, settle and adjust the claims of the Committee. A 
copy of said compromise agreement dated December 21, 
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1931, is attached hereto marked “Exhibit E” and prayed 
to be read as a part hereof. 

6. Thereafter, on the 2nd day of January, 1932, in the 
Court of Chancery for the State of Delaware, in and for 
New Castle County, by stipulation, an order was entered 
dismissing and discontinuing the aforesaid suit against The 
F. H. Smith Company and Properties Investment Corpora¬ 
tion, and on the same day an order was entered dismissing 
and discontinuing the aforesaid suit against The F. H. 
Smith Company and Washiogton-Pittsburgh Holdiug Cor¬ 
poration. Copies of said Stipulations and Orders, marked 
respectively “Exhibit F’’ and “Exhibit 0” are attached 
hereto and prayed to be read as a part hereof. At the time 
said Stipulations were filed and Orders were entered, no 
bondholder had intervened as a party to said proceedings 
or either of them, and no further proceedings have taken 
place therein since said date. 

7. Since the organization of the Committee under the 
terms of the Deposit Agreement dated June 12, 1931, the 
members thereof performed the duties called for therein and 
administered the assets coming into the hands of the Com¬ 
mittee under the terms of the Compromise Agreement made 

with The F, H. Smith Company. Frank S. Hight de- 
6 parted this life on the 10th day of February, 1939, 
and Lowell Blake departed this life on the 22nd day 
of September, 1933, and the Complainant is the surviving 
member of the Committee charged with the further admin¬ 
istration of the affairs of the Committee under the terms of 
the aforesaid Deposit Agreement. 

8. Most of the securities which came into the possession 
of the Committee under the terms of the Compromise Agree¬ 
ment with The F. H. Smith Company have been liquidated 
and converted into cash and Complainant has decided that 
an account of the Committee should be stated at this time 
and a dividend paid to the persons entitled to participate 
in the proceeds of said compromise settlement. 

9. The defendant, Marie Albrecht, although she did not 
deposit her bonds with the Committee as aforesaid, has 
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made claim upon the Committee and served notice that she 
expects to participate in any dividend which the Committee 
may declare along with and in the same proportion as to 
the owners of bonds deposited with the Committee. 

10. None of the funds in the hands of the Committee and 
proposed to be distributed by it are the proceeds of any of 
the collateral securing the bonds held by the defendant and 
other holders of bonds of said Properties Investment Cor¬ 
poration and Washington-Pittsburgh Holding Corpora¬ 
tion, but all of said funds so proposed to be distributed are 
the proceeds of the aforesaid compromise settlement, and 
complainant is advised and believes that the proceeds of 
said compromise settlement now in the possession of the 
Committee or w-hich may hereafter come into its possession 
are distributable to only the holders of Collateral Trust 
Bonds deposited with the Committee as aforesaid, and that 
the holders of bonds not deposited with the Committee have 
no right, title or interest therein. 

11. By reason of the claim asserted by the defendant, as 
aforesaid, the Complainant is in doubt as to whether 

7 he should make distribution to only depositing bond¬ 
holders and if he should do so, he may subject him¬ 
self to personal liability to non-depositing bondholders if 
the Court should thereafter determine that said non-depos¬ 
iting bondholders are entitled to share in the fund created. 
Therefore, an actual controversy exists between Complain¬ 
ant and the said non-depositing bondholders as to the status 
of said non-depositing bondholders with respect to the fund 
in the hands of the Committee as aforesaid. 

WHEEEFORE, plaintiff demands that the court 
adjudge: 

1. That process issue against the defendants, requiring 
them to enter their appearance and answer this complaint, 
answer under oath being w’aived. 

2. That an order of publication be entered directing the 
persons listed on “Exhibit B” and all other persons having 
or claiming to have any right, title or claim in and to the 
proceeds of the compromise settlement in the hands of the 
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plaintiff, to appear herein and assert their claim on or 
before a date therein to be specified; otherwise, this case 
to proceed against them as though in default. 

3. That the funds and securities which are proceeds of 
compromise agreement dated December 21, 1931 between 
The F. H. Smith Company as party of the first part, and 
Frank S. Hight, Chapin B. Bauman and Lowell Blake as a 
Protective Committee for the Protection of the Holders of 
Collateral Trust Bonds Sold By and/or Through The F. H. 
Smith Company, parties of the second part, which funds and 
securities are now in the custody and possession or which 
may hereafter come into the custody and possession of the 
Complainant as the surviving member of said Committee, 
are subject to distribution by the Complainant under the 
terms of Deposit Agreement dated the 12th day of June, 

1931, to owners of Collateral Trust Bonds deposited 
8 with the Committee pursuant to said Deposit Agree¬ 
ment, and that the owners of Collateral Trust Bonds 
who did not deposit their bonds with the Committee under 
the terms of said Deposit Agreement aforesaid have no 
right, title or interest in and to the said funds and securities 
or any part thereof. 

4. For such other and further relief as to the Court may 
seem just. 

COLLADAY, McGARRAGHY, COLLADAY 
& WALLACE 

E. F. COLLADAY 

JOSEPH C. McGARRAGHY 

Attorneys for Complainawt, 

Colladay, McGarraghy, Colladay 
& Wallace 
E. F. Colladay 
Joseph C. McGarraghy 
1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Complainant. 
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Exhibit A 

Filed Oct 1 1940 Charles E. Stewart, Clerk 

9 Deposit Agreement. 

AGREEMENT, dated June 12,1931, between those hold¬ 
ers of collateral trust bonds (and of certificates of deposit 
therefor issued in behalf of other committees) sold or dis¬ 
tributed by or through the F. H. Smith Company (a cor¬ 
poration organized under the laws of the State of Dela¬ 
ware, hereinafter sometimes termed the Company) or any 
predecessor related, afl&liated, controlling or controlled com¬ 
pany (hereinafter termed Related Company), who shall be¬ 
come parties to this agreement in the manner hereinafter 
provided, (hereinafter termed the Depositors), parties of 
the first part, and Frank S. Might, Chapin B. Bauman, and 
Lowell Blake, all of Washington, D. C., and those who may 
be associated with them and their successors as a commit¬ 
tee (hereinafter called the Committee), parties of the sec¬ 
ond part. 

The Company and its related companies have been en¬ 
gaged for several years in the sale and distribution to the 
public of issues of bonds commonly known as collateral trust 
bonds, of which there are now outstanding in the hands of 
the public several distinct issues. Default now exists with 
respect to all of these issues. The Company or its related 
companies, or individuals w'ho are officers or employees 
thereof are named as trustees in many of the mortgages and 
indentures securing these issues of bonds. 

An action is now pending with respect to the appointment 
of a Receiver for the company. An action has likewise been 
instituted by the Attorney General of the State of Delaware 
to forfeit the charter of the Company. Three former officers 
of the Company, who are also common stockholders of the 
Company, have been convicted in the Supreme Court of the 
District of Columbia for having conspired to embezzle 

10 certain funds of the Company and for having de¬ 
stroyed corporate records of the Company in further- 
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ance of the conspiracy. Other actions are now pending 
against the Company and some of its officers and directors 
in the Supreme Court of the District of Columbia and in the 
Courts of New York and Pennsylvania. Indictments are 
pending against certain of the former officers of the Com¬ 
pany and the Company embodying charges of having vio¬ 
lated Section 215 of the United States Criminal Code while 
engaged in the sale of the collateral trust bonds. 

It is desirable that the holders of the collateral trust bonds 
should unite for the protection of their interests and in par¬ 
ticular for the protection of the holders of those issues with 
respect to which concerted action of bondholders is or may 
become necessary or desirable. 

This agrement is made to define generally the terms on 
which collateral trust bonds may be deposited with the Com¬ 
mittee and the rights, powers and immunities of the Com¬ 
mittee with respect to such deposited collateral trust bonds. 

In consideration of the foregoing recitals and the mutual 
agreements herein contained and of the advantages and 
benefits which will result from concerted action in enforcing 
their rights and in protecting their interests, the Deposit¬ 
ors agree with each other and with the Committee and its 
successors as follows: 

FIRST, the above-mentioned parties of the second part, 
their associates and successors, appointed as herein pro¬ 
vided, are hereby constituted a Committee for the de¬ 
positors with the powers hereinafter specified. 

SECOND, Holders of collateral trust bonds may become 
parties to this agreement by depositing their collateral 
trust bonds under the terms hereof within such period or 
periods and upon such terms and conditions as the Com¬ 
mittee from time to time, either generally or in spe¬ 
ll cific instances, may determine. The Committee, in 
its discretion, from time to time and either generally 
or in specific instances, may extend, renew or reopen the 
period or periods fixed or limited by it for the deposit of 
any issue of collateral trust bonds, or certificates of deposit 
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for collateral trust bonds of any issue, for such further pe¬ 
riods and upon such terms and conditions as the Committee 
may direct. Upon any such deposit, each Depositor shall 
execute and deliver such instruments, if any, as the Com¬ 
mittee may request to vest legal and equitable title to the 
deposited collateral trust bonds in the Committee. 

With the consent of the Committee, and upon such terms 
and conditions as the Committee in its uncontrolled discre¬ 
tion shall determine, holders of unpaid coupons, whether 
matured or unmatured, may deposit such coupons hereun¬ 
der, even when such coupons are not accompanied by the 
bonds to which they were originally attached upon issuance. 

With the consent of the Committee and upon such terms 
and conditions as the Committee in its uncontrolled discre¬ 
tion shall determine, holders of certificates of deposit issued 
in behalf of any other Committee and representing any of 
the collateral trust bonds or interim receipts sold or distrib¬ 
uted by or through the Company or any Related Company 
may likewise become parties to this agreement by depositing 
under the terms hereof their certificates of deposit in trans¬ 
fer form. 

Such deposit of collateral trust bonds or of coupons or 
of certificates of deposit shall constitute the respective de¬ 
positors parties to this agreement and shall entitle them to 
the benefits thereof and bind them to all the terms thereof 
with the same force and effect as if they had actually ex¬ 
ecuted this agreement. All collateral trust bonds, coupons 
and certificates of deposit so deposited shall be held for the 
account and subject to the order of the Committee 
12 and the Committee shall issue therefor certificates of 
deposit. The certificates of deposit shall indicate re¬ 
spectively the issues of collateral trust bonds which they 
represent. After such deposit no separate action shall be 
taken by the Depositors or any of them in respect of the de¬ 
posited collateral trust bonds, coupons or certificates of 
deposit. 

The term ‘‘bonds’’ when used in this agreement, except 
where the context may indicate a contrary meaning, shall 
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mean all issues of collateral trnst bonds sold or distributed 
by or through the Company and/or a Related Company, in¬ 
cluding interim receipts therefor. The collateral trust 
bonds and certificates of deposit deposited hereunder or 
agreed to be so deposited are sometimes referred to as the 
deposited securities; and any reference in this agreement to 
deposited securities, except where such meaning is plainly 
inconsistent with the context, shall include all coupons de¬ 
posited or agreed to be deposited hereunder, and all claims 
to interest on any collateral trust bonds without coupons or 
on interim receipts for collateral trust bonds, deposited or 
agreed to be deposited hereunder. 

The Committee, in its uncontrolled discretion, may allow 
holders of bonds, or of coupons or of certificates of deposit 
issued under other deposit agreements, to become parties 
hereto without the actual deposit thereof, provided that such 
holders shall execute this agreement and shall give the 
Committee assurances to it with regard to the payment of 
their share of the expenses and compensation of the Com¬ 
mittee and/or with regard to the deposit of such bonds, 
coupons or certificates of deposit. Except where the con¬ 
text otherwise indicates, the word “Depositors’’ where 
herein used shall be deemed to include such holders of col¬ 
lateral trust bonds, coupons or certificates of deposit. The 
Committee may accept deposits under special con- 
13 ditions assented to by it. The Committee, in its un¬ 
controlled discretion, may refuse to receive the de¬ 
posit of any particular bonds, coupons or certificates of de¬ 
posit, even though the Committee shall have accepted the 
deposit of bonds, coupons or certificates of deposit for 
bonds, of the same issue, and the Committee likewise may 
return to any Depositor the bonds, coupons or certificates of 
deposit for bonds, of any issue deposited by him and there¬ 
by terminate all rights of such Depostor by reason of such 
deposit even though the Committee may retain other bonds, 
coupons or certificates of deposit for bonds, of the same 
issue. Except as herein provided, no Depositor may with¬ 
draw any of his bonds, coupons or certificates of deposit or 
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withdraw from this agreement, but the Committee, in its un¬ 
controlled discretion, may permit any Depositor to with¬ 
draw, or to withdraw bonds, coupons or certificates of de¬ 
posit for bonds, of any issue, from this agreement, upon 
such terms as the Committee may fix. 

The Committee may designate any bank, trust company, 
banking house, firm or individual to act as Depositary or as 
a sub-depositary to receive upon deposit bonds, coupons and 
certificates of deposit deposited hereunder and to issue its 
own receipts and to assist in the performance of any other 
duties imposed upon it either by this agreement or by the 
Committee. Deposit of any bonds, coupons or certificates 
of deposit with any such Depositary or sub-depositary shall 
be deemed and shall constitute for all purposes deposit 
thereof hereunder. 

THIRD—The certificates of deposit issued hereunder 
shall be registered in the name of the owner at the ofiice of 
the Committee or Depositary and shall be transferable only 
on the books of the Committee or Depositary by the re^s- 
tered holder thereof in person or by attorney upon sur¬ 
render thereof properly endorsed; and upon the transfer of 
any certificate of deposit all rights and obligations of the 
Depositor in respect of the bonds or certificates of 
14 deposit represented thereby shall pass to the trans¬ 
feree who shall be substituted in place of the prior 
holder and become subject to this agrement. All trans¬ 
ferees as well as the original holders of certificates of de¬ 
posit hereunder shall be included within the term “Deposi¬ 
tors’’ when used herein. The registered holders of cer¬ 
tificates of deposit, or, at the option of the Committee, the 
bearers of certificates of deposit duly endorsed in blank, 
may be treated as the absolute owners thereof, and neither 
the Committee nor the Depositary shall be affected by any 
notice to the contrary. The Committee, in its discretion, 
from time to time may cause the registry books for the cer¬ 
tificates of deposit to be closed for such period or periods as 
it may deem expedient. The Committee, under regulations 
to be adopted by it, may permit the issue of substitute cer- 
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tificates of deposit in case certificates of deposit are lost, 
stolen, mutilated or destroyed. The Committee likewise 
may adopt regulations permitting the surrender, on the 
terms and conditions set forth in such regulations, of a cer¬ 
tificate or certificates of deposit issued hereunder in ex¬ 
change for a new certificate or certificates of deposit calling 
for the same total aggregate principal amount of bonds of 
the issue represented by the surrendered certificate or cer¬ 
tificates of deposit. 

FOURTH.—The Committee is hereby vested under the 
terms of this agreement with the legal and equitable title 
to all the deposited securities and the Depositors agree that 
the deposit of said deposited securities shall and does trans¬ 
fer and assign to and vest in the Committee complete and 
absolute title thereto as joint tenants with right of sur¬ 
vivorship among the several members upon the death, res¬ 
ignation or removal of any of them, and not as tenants in 
common. The Depositors respectively agree that at any 
time, and from time to time, on request of the Committee, 
they will execute any and all other transfers, as- 
15 signments, authorizations and approvals deemed ad¬ 
visable or necessary by the Committee for vesting the 
ownership of the deposited securities in the Committee, 
or for making effective any act, agreement or undertaking 
of the Committee in respect of such deposited securities, 
and in addition thereto, and not in limitation thereof, 
hereby expressly transfer and assign to the Com¬ 
mittee any and all pre-existing rights or causes of 
action which the Depositor had, now has or may have by 
reason of fraud, conspiracy or any unlawful conduct in 
connection with the sale of the bonds deposited by him with 
the said Committee, granting unto the said Committee the 
right in its uncontrolled discretion to institute, maintain 
or take or cause to be instituted, maintained or taken such 
actions or proceeding at law or in equity in its own name 
(or take such other action) as it may deem advisable to 
enforce the aforesaid (pre-existing) rights or causes of 
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action hereby expressly assigned to the said Committee, and 
the said Depositor, in the event the said Committee is barred 
by statute or otherwise from enforcing the aforesaid rights 
or causes of action in its own name, hereby appoints the 
said Committee his attorney for him and in his name and 
stead to institute, maintain or take or cause to be insti¬ 
tuted, maintained or taken such actions or proceeding at law 
or in equity or take such other action in his name and on his 
behalf for any of the causes of action heretofore set forth 
and related; hereby revoking all former powers of attorney 
or authorization whatever in the premises and giving and 
granting unto his said attorney full power and authority 
to do and perform all and every act and thing whatsoever, 
requisite, necessary or proper to be done in and about the 
premises, as fully, to all intents and purposes, as he might 
or could do if personally present, hereby ratifying and con¬ 
firming all that his said attorney, or his substitute shall 
lawfully do, or cause to be done by virtue hereof. Except 
as herein provided, however, with respect to the allo- 
16 cation of expenses and compensation, the Committee 
shall not use the deposited bonds of one issue for the 
benefit of the deposited bonds of any other issue. 

FIFTH—The Depositors, in addition to vesting in the 
Committee the complete and absolute title to the de¬ 
posited securities, hereby jointly and severally further 
constitute and appoint the Committee, as at any time con¬ 
stituted in accordance herewith, their only and exclusive 
agents and attorneys-in-fact, with full power of substitu¬ 
tion, for the purpose of carrying out this agreement, and 
hereby authorize and empower the Committee to do every 
act and thing requisite or proper in its judgment to be done 
for the protection or benefit of the Depositors as fully to 
all intents and purposes as the Depositors might or could 
do individually, jointly or otherwise, and to exercise each 
and every right, power, and privilege conferred upon or 
vested in the Depositors by the bonds, coupons and cer¬ 
tificates of deposit deposited hereunder or by the terms of 
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the respective indentures or mortgages under which such 
bonds, or coupons, or deposit agreements under which such 
certificates of deposit, are respectively issued, or by law 
or otherwise, as fully as though such Depositors were act¬ 
ing in person, including, without in any way limiting the 
generality of the foregoing, the following: 

(a) To transfer the deposited bonds and certificates of 
deposit or cause the same to be transferred, into the name 
of the Committee or its nominee or nominees or of the De¬ 
positary or its nominee or nominees, and to attend either in 
person or by proxy all meetings of the bondholders or credi¬ 
tors of any person, firm association or corporation which 
is the obligor upon, or guarantor of, any of the bonds, or 
which is or claims to be the owner of any property which 

is mortgaged or pledged to secure any issue of bonds, 
17 or of any related or affiliated corporation (such per¬ 
sons, firms, associations, corporations and affiliated 
or related corporations being hereinafter collectively termed 
“Obligors or Owners”, and severally termed (“Obligor or 
Owner”), all meetings of holders of certificates of deposit 
issued on behalf of other committees, and all other meetings 
in which the bondholders’ interests are in any manner in¬ 
volved, and as the holders and owmers of said bonds or cer¬ 
tificates of deposit to vote upon all questions which may 
arise at such meetings, and also as such holders and owners 
to consent either in writing or otherwise in respect to any 
and all matters; 

(b) To consent or agree to, or to make, any changes, 
modifications, alterations or amendments in, or additions 
to, any or all of the terms, covenants or provisions of any 
of the indentures or mortgages under which any of the 
bonds are issued and by which they are secured (such in¬ 
dentures or mortgages being hereinafter sometimes collec¬ 
tively termed “Mortgages”, and severally termed “Mort¬ 
gage”) as may to the Committee seem best, and to assent 
to the execution of all instruments convenient or necessary 
thereto; 
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(c) To elect to have the principal of the bonds of any 
issue declared due and payable forthwith or otherwise, and 
to request the Trustee under any Mortgage so to do, and 
to withdraw any such election; and to waive or suspend any 
default in the bonds of any issue or the Mortgage securing 
the same or any other bonds, notes, securities, or claims at 
any time held hereunder; and to ratify any action hereto¬ 
fore or hereafter taken by the Trustee under any Mort¬ 
gage ; and to pay or consent to the payment of bonds and/or 

coupons and/or of any claims against any Obligor 
18 or OwTier, whether or not such claims are prior to 
the bonds; 

(d) To pay and discharge any or all prior liens (includ¬ 
ing taxes and assessments) on any of the property of any 
Obligor or O’WTier, whether the same now exist or hereafter 
may arise; and/or to liquidate, compromise, settle or dis¬ 
charge any or all such prior liens, by a conveyance of any 
of the property of any Obligor or Owner, to any person, 
firm, corporation or taxing authority, with or without con¬ 
sideration, or in any other manner, or to permit the same 
to revert to such taxing authority; 

(e) To request and/or direct the Trustee under any 
Mortgage to enter upon and/or take possession of any or 
all of the property of any Obligor or Owner and use, op¬ 
erate, manage and control such property; 

(f) To request and/or direct the Trustee under any 
Mortgage, with or without entry, to sell any or all of the 
property then subject to the lien of such Mortgage; 

(g) To request and/or direct the Trustee under any 
Mortgage to enforce his or its rights and the rights of the 
holders of the bonds issued under such Mortgage by a suit 
or suits in equity or at law, whether for the specific per¬ 
formance of any covenant, condition or agreement, or for 
the foreclosure of such Mortgage or otherwise; 

(h) To request and/or direct the Trustee under any 
Mortgage to exercise any or all other powers and to pur¬ 
sue any or all other remedies which such Trustee is en¬ 
titled to exercise or pursue under such Mortgage and which 
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the Committee in its uncontrolled discretion may deem nec¬ 
essary and desirable, to give or cause to be given the indem¬ 
nity necessary to move any such Trustee to act, and 

19 to pay any compensation, fees, expenses and dis¬ 
bursements of any such Trustee; 

(i) In its uncontrolled discretion, either as agent of any 
Trustee or otherwise, to take, itself, any and all action 
which it is hereby authorized and empowers to request 
and/or direct any Trustee to take; 

(j) To consent to the resignation of any Trustee; to re¬ 
move, or cause to be removed, or request or consent to the 
removal of, any Trustee; to appoint, or secure or consent 
to the appointment of, successor Trustees; 

(k) To institute, maintain or take, or cause to be insti¬ 
tuted, maintained or taken, such actions or proceedings at 
law or in equity, or before any bankruptcy court, court of 
claims, tribunal, commission, committee, counsel, referee, 
master, arbitration board or analogous body or otherwise, 
and in all matters and proceedings to give such directions, 
make such requests and demands, file such protests, take 
such steps and execute such papers, authorizations, con¬ 
sents, powers of attorney and other instruments of any 
kind or nature whatsoever, or in such manner to intervene 
in or become a party to any action or proceeding instituted 
by others in which the holders of the deposited securities, or 
any of them, are or may in the opinion of the Committee be 
interested or concerned, as, in the judgment of the Com¬ 
mittee, will tend to protect the interests of the Depositors, 
or any of them, and to protect and safeguard their security 
and to enforce their rights and the security provided by the 
bonds, or any issue thereof, and the Mortgages, and by 
law; to oppose and contest, or to assent to, any orders of 

court or decrees relating to or affecting any of the 

20 property which is mortgaged or pledged to secure 
any issue of bonds, or relating to or affecting all or 

any part of the property or assets of any person, firm, asso¬ 
ciation or corporation wliich is the obligor upon, or guar¬ 
antor of, any of the bonds, or which is or claims to be the 
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owner of any property which is mortgaged or pledged to 
secure any issue of bonds (such property or assets 
being hereinafter sometimes termed Mortgaged Property), 
or relating to or affecting all or any part of the property 
of any related or affiliated corporation, or of the Company 
or any Related Company, or to request the Trustee to con¬ 
sent to or oppose any such orders or decrees and to indem¬ 
nify it against any loss by reason of such consent or oppo¬ 
sition ; to substitute or to revoke any or all of such powers 
of attorney or other instruments which it may execute, and 
to adjust, compromise, settle and discontinue any or all 
such actions or proceedings or to institute others, and to 
adjust, compromise, settle and discontinue the same; 

(1) To apply for, consent to or secure the appointment of 
a receiver or receivers of any Mortgaged Property, or of 
the Company or any Related Company or of any Obligor 
or Owner, and to apply for, consent to or secure the sub¬ 
stitution or dismissal of any such receiver or receivers; 
to consent to or to oppose the issuance and sale of receiv¬ 
ers’ certificates, whether such receivers’ certificates are or 
are not to be constituted a lien prior to the lien of any Mort¬ 
gage, and whether or not the issuance of such receivers’ 
certificates is in connection with proceedings to enforce any 
Mortgage, or to request the Trustee to consent thereto or 
to oppose; 

(m) To institute or cause to be instituted any and 
21 all such proceedings, and to take such steps as it 
may deem expedient to promote or secure a sale, con¬ 
veyance, assignment or transfer of any Mortgaged Prop¬ 
erty and/or of any property of any Obligor or Owner, with¬ 
out regard to w’hether such property is subject to the lien 
of any Mortgage, and without regard to whether such sale, 
conveyance, assignment or transfer is pursuant to judicial 
proceedings, foreclosure, negotiation, agreement, or other¬ 
wise; 

(n) To bid for and to purchase or cause to be purchased 
on its behalf, or for its account, at any sale which may be 
held pursuant to any judgment or decree of foreclosure and 
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sale under Mortgage, or at any other sale of any of the 
Mortgaged Property which may be held under the terms 
of any such Mortgage (whether or not by virtue of judicial 
proceedings or of foreclosure) or to enforce liens on any 
of the Mortgaged Property, on such terms and at such 
prices as the Committee in its uncontrolled discretion may 
deem advisable, all or any part of the property which may 
be offered for sale; from time to time, as the Committee 
may deem advisable, to purchase, acquire, contract with 
regard to, deal in, sell, assign or dispose of all or any fran¬ 
chises, properties, leases, choses in action or securities in 
which the Company or any Related Company or any Obligor 
or Owner has any interest, and also any securities or obli¬ 
gations of the Company or any Related Company or any 
Obligor or Owner, any lien on any Mortgaged Property, 
whether or not prior to the lien of any Mortgage, and also 
any receivers’ certificates, and in general any property, 
obligations or securities which the Committee may deem 
related to the interest of the Depositors, or any of 
22 them, and in order to make payment therefor, or 
in regard thereto, to use the deposited securities of 
any issue, or any part of them, in payment or in part pay¬ 
ment of the purchase price of any property purchased for 
the benefit of the deposited securities of such issue, or to 
charge or pledge the deposited securities of any issue, or 
any part of them, to obtain funds to effect purchases or 
acquisitions for the benefit of the deposited securities of 
such issue, provided, however, that the Committee shall 
not have power to use securities of one issue in payment 
or part payment of the purchase price of property pur¬ 
chased solely for the benefit of securities of any other issue; 

(o) To organize or cause to be organized such corpora¬ 
tions as it may deem advisable and to transfer to such 
corporations any or all of the deposited securities in ex¬ 
change for capital stock and such other securities of such 
corporations as the Committee shall determine; to cause 
such corporations or their nominees to bid for and to pur- 
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chase or cause to be purchased any Mortgaged Property 
at any sale thereof (whether or not by virtue of judicial 
proceedings or of foreclosure) and to use the deposited 
securities transferred to such corporations, respectively, 
in payment or in part payment of the purchase price; to 
operate or lease, or to cause such corporations to operate 
or lease, the properties so acquired in such manner and for 
such periods and on such terms as the Committee may de¬ 
termine; to cause such corporations to sell or otherwise 
dispose of all or any of such properties for such considera¬ 
tions and on such conditions as the Committee may deter¬ 
mine, provided, however, that any sale of all or sub- 
23 stantially all of the properties of any such corpora¬ 
tions shall be deemed to be a plan of readjustment, 
reorganization, sale or exchange which must be submitted 
to Depositors under the provisions of Article Sixth hereof; 

(p) To consent and agree to the sale (without regard to 
whether such sale be or be not pursuant to judicial or legal 
proceedings), by any Trustee, by any Obligor or Owner, 
or any receivers of any Obligor or Owner or of its prop¬ 
erty, of all or any portion or portions of any Mortgaged 
Property, free and clear from the lien of the Mortgage to 
which it was subject, at such price or prices and upon such 
terms and conditions as to the Committee in its discretion 
may seem best; to consent for any purpose whatsoever to 
the release by any Trustee under any Mortgage of any or 
all of the property covered by said Mortgage from the Lien 
thereof, with or without compliance with the provisions, if 
any, contained in said Mortgage relative to the release by 
such Trustee of property covered thereby, and for such 
consideration as the Committee may consent to, approve 
or fix, or to request and/or direct the Trustee to consent 
thereto; 

(q) To demand, collect and receipt for all amounts that 
may be due or owing or distributable upon or in respect 
of the deposited securities, whether for principal, interest 
or otherwise; to compromise, adjust, release, surrender or 
settle any or all claims, rights, demands and security of 
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the Depositors hereunder; in the discretion of the Commit¬ 
tee, either (i) to apply any and all moneys thus received 
by the Committee to the discharge of outstanding obliga¬ 
tions or to the payment of expenses and compensa- 

24 tion of the Committee and its counsel, or (ii) to dis¬ 
tribute such moneys, in such proportions and manner 

as the Committee may deem to be equitable, to the holders 
of certificates of deposit issued hereunder for deposited 
securities with respect to which such interest and other 
sums may have accrued, and under such rules and condi¬ 
tions as the Committee may prescribe or approve; 

(r) To borrow any sum or sums of money from any per¬ 
sons, firms or corporations whatsoever (including the De¬ 
positary or any of the members of the Committee individ¬ 
ually or the firms or corporations of which they or any of 
them may be members, officers, directors or stockholders) 
at any time or times and for any purpose or purposes of 
this agreement (including the payment of any expenses, 
obligations and liabilities of the Committee and its counsel) 
and for the purpose of preserving and protecting the prop¬ 
erty subject to any mortgage and the integrity of the busi¬ 
ness relating thereto, and to give any and all bonds of 
indemnity and other bonds; and for the moneys so bor¬ 
rowed, to give promissory notes therefor, binding the bonds 
of the issue or issues for the benefit of which such sum or 
sums was or were borrowed and/or other property held 
by the Depositary or the Committee hereunder pertaining 
or allocated to such issue, but not the Committee or its 
members, the Depositary or the Depositors personally; and 
as security for the payment of any moneys so borrowed 
and for the performance of the provisions of any such in¬ 
demnity or other bonds and of any obligations of the Com¬ 
mittee to charge by pledge, mortgage or otherwise the de¬ 
posited bonds and coupons, or any of them, of the issue or 
issues for the benefit of which such moneys were bor- 

25 rowed and/or such bonds or obligations were exe¬ 
cuted and/or incurred, and all or any part of any 
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property purchased, acquired, or held by the Committee 
pertaining or allocated to such issue of bonds; 

(s) To exercise any of the powers conferred upon the 
Committee hereunder either itself, or through its agents or 
nominees, which may be corporations formed by it for the 
purpose; 

(t) To make any settlement or adjustment with any 
holder of bonds not depositing the same under this agree¬ 
ment for the purpose of securing his consent to any action 
or non-action contemplated by the Committee, or of the de¬ 
posit of the bonds of such holder under this agreement; 
and in general, to do or cause to be done whatever the 
Committee in its uncontrolled discretion may deem expedi¬ 
ent, necessary or proper to preserve, protect, guard, secure, 
promote or enforce the rights and interests of the De¬ 
positors, and in such manner and upon such terms as the 
Committee shall deem expedient. 

The Committee is hereby further authorized, in respect 
of any certificates of deposit issued in behalf of other com¬ 
mittees which may be deposited hereunder, to exercise all 
the rights and powers of owners of such certificates of de¬ 
posit under the agreements under which the deposited cer¬ 
tificates of deposit were issued, to dissent from any plan 
or plans announced pursuant to the provisions of the agree¬ 
ments under which such certificates of deposit were issued, 
to withdraw from such agreements and to surrender anv 
and all certificates of deposit deposited hereunder to the 
respective depositaries issuing the same and to receive in 
exchange therefor the bonds, coupons and other property, 
if any, represented by such certificates of deposit. The 
Committee may pay any and all amounts necessary 
26 to accomplish any such withdrawals. Such amounts 
shall be deemed advances by the Committee and shall 
be charged to the Depositor who deposited such certificates 
of deposit or to the general expenses of the Committee with 
respect to the issue or issues of bonds for which such cer¬ 
tificates of deposit were respectively issued as the Commit- 
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tee may determine. Payment of amounts so charged, in 
the uncontrolled discretion of the Committee, may be made 
a condition precedent to the right of Depositors to withdraw 
from this agreement under the provisions hereof and to 
their right to receive bonds, certificates of deposit, securi¬ 
ties or other property under the terms of this agreement. 

No power or authority conferred by this agreement upon 
the Committee or the Depositary is intended to be exclusive 
of any other power or authority (whether or not conferred 
in the same article or paragraph), but each and every such 
power and authority shall be cumulative, shall be in addi¬ 
tion to every other power or authority given in this agree¬ 
ment, shall not be exhausted or impaired by the exercise 
thereof, but may be exercised again and from time to time 
as occasion may arise, and may in point of time be exer¬ 
cised irrespective of the order in which the statement of 
such power or authority may appear herein. Any power 
or authority may be exercised before or after the prepara¬ 
tion, or approval and adoption, of any plan or reorganiza¬ 
tion, readjustment, sale or exchange, or before or after the 
commencement of any foreclosure or other proceedings, or 
before or after any foreclosure or other sale or contract 
for the sale of any Mortgaged Property. The exercise or 
contemplated exercise of any such power or authority shall 
not be deemed to constitute a plan or reorganization, read¬ 
justment, sale or exchange, which needs to be submitted to 
the Depositors. The enumeration of specific powers given 
to the Committee by this agreement shall not be construed 
to limit or restrict the general powers conferred or 
27 intended to be conferred upon it. It is the intention 
of this agreement to confer upon the Committee all 
powers which it may deem necessary or expedient in or 
towards the furtherance of the general purpose of this 
agreement although such powers be of a character not con¬ 
templated at the time of the execution hereof. 

In respect of any power granted herein, the Committee 
shall be deemed to have all supplemental powers whereby 
granted powers may be exercised. Without in any manner 
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limiting such supplemental powers, the Committee shall 
have thereunder the power to make investigations, inspec¬ 
tions and inquiries ; to employ and consult counsel, experts 
and advisors; to make reports to Depositors; to sign, exe¬ 
cute and deliver letters, notices, requests, covenants, deeds, 
grants, assignments, indentures, leases, mortgages, pledges, 
consents, subordinations, releases, and other documents; 
to organize corporations, associations, partnerships or 
trusts; and to do all other things which the Committee re¬ 
gards as permitting the more convenient, speedy or satis¬ 
factory exercise of granted powers. 

The depositors hereby ratify and confirm all that the 
Committee or its appointees or substitutes shall lawfully 
do or cause to be done by virtue hereof. 

SIXTH—Without in any way limiting or restricting any 
power herein granted to the Committee or the inherent 
power of the Committee as legal and equitable owner of 
the deposited securities; 

The Committee is hereby authorized and empowered, if 
and whenever in the judgment of the Committee such action 
shall be deemed advisable, to prepare and adopt a plan or 
agreement for the readjustment of the rights and security 
of the deposited securities of any issue or issues, or for 
the reorganization of any corporation which is the obligor 
or guarantor upon such bonds, or which is or claims to be 
the owner of any property which is mortgaged or 
28 pledged to secure such bonds, or it may approve and 
adopt any plan or agreement for such readjustment 
or reorganization although not prepared or formulated by 
it. Such plan or agreement may be adopted by the Com¬ 
mittee either before or after the foreclosure of the mort¬ 
gage securing such issue of deposited securities and be¬ 
fore or after the sale- on such foreclosure. Such plan or 
agreement shall be in such form atnd shall contain such 
terms, powers and! conditions as the Committee in its un¬ 
controlled discretion may determine. 

Any such plan or agreement may constitute managers of 
such readjustment or reorganization and provide for their 


compensation and expenses and all expenses of carrying 
it out, and may provide for syndicates or underwritings in 
respect of the securities to be issued under such plan or 
agreement, and members of the Committee, or any firm of 
which any member of the Committee is a member, or the De¬ 
positary, or any officer or director thereof, may act as- such 
managers or may be members of any committee or commit¬ 
tees thereby constituted or therein referred to and may be 
members of any such syndicate or participate in any such 
undei-writings. Any such plan or agreement may make pro¬ 
visions for the payment of the compensation, disbursements 
and expenses of the Committee and its counsel and may 
charge with the payment thereof, or of any part thereof as 
well as of all or any part of the indebtedness, obligations 
and liabilities incurred by the Committee, the securities 
and property subject to such plan or agreement. Any 
such plan or agreement may make provisions for any or all 
of the bonds, obligations, shares of stock, indebtedness or 
other property of, or claim against any Obligor or Owner 
or any corporation, partnership or individual, which the 
Committee may deem related to the interests of the De¬ 
positors or any of them. Any such plan or agreement may 
contain any terms and provisions and confer upon the Com¬ 
mittee or upon any other committee under such plan 
29 or agreement or, if such plan or agreement shall con¬ 
stitute managers under such readjustment or reor¬ 
ganization, upon the managers, any powers or authority 
which the Committee in its uncontrolled discretion may 
deem proper and expedient and may impose such condi¬ 
tions upon participation thereunder as the Committee may 
deem wise. 

When the Committee shall have prepared, or approved 
and adopted, any such plan or agreement, a brief notice of 
the fact of such preparation, or approval and adoption, and 
filing, together with a copy of such plan or agreement, or a 
summary thereof, shall be mailed, in the manner and with 
the effect set forth in Article Eighteenth hereof, to each 
Depositor whose rights or security are affected by such 
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plan or agreement, and such mailing shall be conclusive 
notice as of the date thereof to all Depositors, whether or 
not they receive actual notice, of the preparation, or ap¬ 
proval and adoption, of such plan or agreement by the 
Committee. 

Any Depositor within twenty days after the mailing of 
such notice may file with the Committee notice in writing 
of dissent from such plan or agreement. If within said pe¬ 
riod of twenty days Depositors holding certificates of de¬ 
posit representing fifty per cent, or more of the principal 
amount of the deposited securities aifected by such plan or 
agreement, shall so file notice of dissent from such plan or 
agreement, such plan or agreement shall not become effec¬ 
tive, and the Committee thereafter from time to time may 
prepare, approve or adopt modifications thereof or supple¬ 
ments thereto or other plans or agreements, and give like 
notice as aforesaid. If within said period of twenty days 
Depositors holding certificates of deposit representing fifty 
per cent, or more of the principal amount of the deposited 
securities affected by such plan or agreement shall not so 
file notice of dissent, then the Committee shall have power, 
in its uncontrolled discretion, to declare such plan or agree¬ 
ment effective, and binding on all Depositors, all of 
30 whom shall be conclusively and finally deemed for all 
purposes to have assented to said plan or agreement 
and the terms thereof and to be irrevocably bound and 
concluded thereby, whether or not they shall have expressly 
dissented therefrom or assented thereto or shall have re¬ 
ceived actual notice. 

The Committee shall be fully authorized to carry out any 
plan or agreement which may become effective as above 
provided, or to assent to and co-operate with the carrying 
out of such plan or agreement by the managers thereof, and 
shall have full power and authority to use, transfer or de¬ 
liver under or in accordance with such plan or agreement, 
all or any part of the deposited securities affected by such 
plan or agreement, and all or any part of the property pur- 
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chased or acquired by or on behalf of the Committee under 
the authority conferred by any of the provisions of this 
agreement, as fully as though such plan or agreement were 
a part hereof and had been expressly assented to by the 
Depositors. 

Without in any way limiting the discretion of the Com¬ 
mittee in regard to the preparation or approval and adop¬ 
tion of such plan or agreement, the Committee is expressly 
authorized to prepare and adopt or approve and adopt a 
plan or agreement whereby the deposited securities of any 
issue shall be sold or disposed of by exchange or otherwise 
for any consideration which the Committee may approve, 
either for cash or for bonds or other securities, or for shares 
of stock, or partly for cash and partly for bonds or other 
securities or shares of stock, upon such terms and condi¬ 
tions as may be expressed in such plan or agreement and/or 
a plan or agreement whereby the liability of the mortgagor 
and/or guarantor in respect of such deposited securities 
and all other liabilities or obligations enuring to the benefit 
of the holders of such deposited securities, shall be com¬ 
promised, adjusted or settled and the mortgage and/or 
guaranty released or discharged on terms which the 
31 Committee shall deem advantageous even though the 
amount realized in the case of such issue may be less 
than the full amount then owing for principal of an inter¬ 
est on the deposited bonds or bonds represented by de¬ 
posited certificates of deposit, of such issue. 

Notwithstanding that the Committee shall have pre¬ 
pared, or approved and adopted, any plan or agreement of 
readjustment, reorganization, sale or exchange, and shall 
have submitted such plan or agreement to the Depositors 
and the Depositors shall have become irrevocably bound 
and concluded thereby, the Committee, nevertheless, in its 
discretion, may (a) abandon such plan or agreement when¬ 
ever in its uncontrolled discretion it shall deem that course 
to be wise, without submitting the question of the abandon¬ 
ment to the Depositors, or (b) amend such plan or agree¬ 
ment as in its uncontrolled discretion it may see fit. Any 
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snch amendment if, in the judgment of the Committee, which 
shall be conclusive and binding, shall not adversely affect 
to a material degree the rights of Depositors, such amend¬ 
ment shall become effective and binding upon the De¬ 
positors forthwith; if, however, in the judgment of the 
Committee any such amendment shall adversely affect to a 
material degree the rights of Depositors, notice of such 
amendment shall be given in the manner and with the effect 
set forth in Article Eighteenth hereof, and in such event 
the Depositors shall have the same right of dissent as in 
the case of the original plan and upon the same conditions. 
Successive amendments or abandonments as aforesaid shall 
not affect the powers of the Committee thereafter to pre¬ 
pare or approve and adopt, or amend or abandon new plans. 

SEVENTH. Whenever by any provision of this agree¬ 
ment a right of withdrawal is conferred upon any Deposi¬ 
tor, such Depositor, if he desires to exercise such right, 
shall, at the time of and as a condition precedent to such 
exercise, surrender to the Committee his certificate of de¬ 
posit in transferable form and pay to the Committee: 
32 (a) at the election of the Committee, such sum as the 

Committee in its uncontrolled discretion shall fix as 
his fair proportion of such portion of the compensation of 
the Committee and of its counsel and of the expenses and 
disbursements of the Committee incurred to the date of such 
surrender as shall be allocated by the Committee to the 
issue or issues of deposited securities then withdrawn; and 
(b) at the election of the Committee, such sum as the Com¬ 
mittee in its uncontrolled discretion shall fix as his ratable 
proportion of such portion of all other indebtedness, obliga¬ 
tions and liabilities of the Committee incurred to the date 
of such surrender as shall be allocated by the Committee 
to the issue or issues of deposited securities then with¬ 
drawn; and thereupon such Depositor shall be entitled to 
the delivery of deposited securities to the amount called 
for by his certificate of deposit, or if, prior to the date of 
such surrender, the Committee shall have received other 
securities or property in exchange or substitution, in whole 
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or in part, for the deposited securities represented by the 
certificate of deposit so surrendered, such Depositor shall 
be entitled, upon such surrender, either to (1) his ratable 
share as determined by the Committee of the proceeds of, 
or securities, stock or property exchanged or substituted 
for, such deposited securities, or (2) a certificate Ln such 
form and with such provisions as the Committee shall pre¬ 
scribe evidencing his ratable interest in such securities, 
stock or property and in the ultimate proceeds of any 
liquidation or other dealing therewith by the Committee; 
the Committee shall have uncontrolled discretion to deter¬ 
mine whether any Depositor so electing to withdraw shall 
receive the ratable share referred to in sub-section (1) or 
the certificate of interest referred to in sub-section (2). 
Depositors by such withdrawal shall thereupon and 
without any further act be released from this agree¬ 
ment and cease to have any rights thereunder or under 
any plan or agreement prepared or approved and 
33 adopted pursuant to this agreement; provided, how¬ 
ever, that such withdrawal shall not in any wise af¬ 
fect any rights or powers of the Committee hereunder or 
reserved in any such certificate of interest to deal with any 
securities or property theretofore or thereafter acquired 
by or on behalf of the Committee, notwithstanding the issu¬ 
ance of such withdrawing Depositors of certificates of in¬ 
terest with respect to such securities or property, 

EIGHTH.—This agreement shall expire five years from 
the date first above recited unless extended as hereinafter 
provided. The Committee, in its uncontrolled discretion, 
from time to time may extend the term of this Agreement 
for an additional period or periods not exceeding five years 
in the aggregate. Such extension or extensions may be 
made, in the uncontrolled discretion of the Committee, 
either with respect to all of the deposited securities or with 
respect to such issue or issues thereof as the Committee 
may deem advisable. Upon any such extension a notice 
thereof shall be mailed in the manner and with the effect 
set forth in Article Eighteenth hereof to the Depositors of 



30 


the issue or issues of securities affected by such extension. 
Any extension of the term of this agreement beyond ten 
years from the date first above recited shall require an 
amendment of this agreement in the manner and with the 
effect specified in Article Twelfth hereof. If for any rea¬ 
son the Committee shall consider it expedient at any time 
to terminate this agreement it may do so, either with re¬ 
spect to all of the deposited securities or with respect to 
one or more issues thereof, by giving notice of its election 
so to do to the Depositors affected by such termination in 
the manner and with the effect set forth in Article Eigh¬ 
teenth hereof. Thereafter any holder of a certificate of 
deposit representing bonds affected by such termination, 
upon payment to the Committee of the amounts provided 
in Article Seventh hereof, and upon surrender to the 
34 Committee of such certificate of deposit duly en¬ 
dorsed in blank if required shall be entitled to re¬ 
ceive securities or other property or certificates of inter¬ 
est therein as provided in Article Seventh hereof in respect 
of withdrawals under this agreement, subject, however, in 
each case, to any existing pledge thereof theretofore made 
under the provisions of this agreement and to any use 
which the Committee theretofore may have made thereof 
in the course of any readjustment or reorganization, or in 
the carrying out of any of the provisions of this agreement, 
and subject to such reasonable rules and regulations as 
the Committee may prescribe. 

Depositors, by the receipt of the last or final installment 
of their share of securities, certificates, cash or property 
distributed by the Committee under any plan or otherwise, 
or by the surrender of their certificates of deposit, thereby 
release and discharge the Committee and the Depositary 
and all sub-depositaries, and their officers, agents, and 
attorneys from all liability and accountability, if any, of 
every Hnd, character and description whatsoever. 

ninth.—^A fter the termination of this agreement either 
generally or with respect to any issue of bonds the Com¬ 
mittee shall state its accounts with respect to the deposited 
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securities affected by such termination. Thereai^ter the 
Committee in its discretion may cause to be mailed, in the 
manner and with the effect set forth in Article Eighteenth 
hereof, to the Depositors of deposited securities to which 
such accounts relate a notice to the effect that such state¬ 
ment has been prepared and is held by the Committee. If 
such notice is so mailed, unless legal proceedings impeach¬ 
ing the correctness of the accounts contained in such state¬ 
ment shall be duly commenced within ninety days after the 
date of the mailing to Depositors of such notice, such ac¬ 
counts and the transactions to which they relate as against 
all parties interested therein shall be conclusively 
35 presumed to be in all respects correct, and the Com¬ 
mittee and the Depositary and all sub-depositaries 
shall be released and discharged from all liability and ac¬ 
countability, if any, to Depositors of securities affected 
thereby of every kind and description arising out of the 
agreement or any action taken by the Committee with re¬ 
spect to such securities excepting only such liabilities to 
holders of outstanding certificates of deposit, or other¬ 
wise, as are expressly admitted in said statement. 

TENTH.—In view of the large number of separate issues 
sold by or through the Company or Related Companies 
and in view of the fact that the various issues are secured 
by mortgages, or by the pledge of bonds secured by mort¬ 
gages, on property located in several different places, it is 
expected that the Committee will retain and employ local 
agents and advisors of various kinds and mav have to em- 
ploy counsel in the localities in which the various proper¬ 
ties are situated in addition to counsel in Washington, 
D. C. The Depositors therefore recognize that it will be 
impossible for the Committee or its members to obtain di¬ 
rect information as to the facts and circumstances suround- 
ing the security for these issues of bonds, and that the Com¬ 
mittee and its members will be compelled to rely to a very 
large extent, and in the case of some issues entirely, upon 
the advice and recommendations of its agents, advisors 
and counsel; the Depositors agree that the members of the 
Committee shall be fully protected in so doing. 
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The Depositors also recognize that from time to time the 
attention of the Committee may be directed to the fact that 
the interests of the holders or Depositors of bonds of dif¬ 
ferent issues or of the same issue mav conflict in some re- 
spects and in vaiydng degrees. They agree that the Com¬ 
mittee in its uncontrolled discretion may determine the im¬ 
portance or seriousness of such conflicts in each case (hav¬ 
ing regard to the amounts involved the expense and incon¬ 
venience to the Committee of separate representation 
36 and all other factors which the Committee may deem 
pertinent) and whether or not steps should be taken 
to obtain separate representation with respect to any issue 
or issues of bonds atfected by such conflict and if so what 
should be done to this end and also whether or not this 
agreement should be terminated with respect to any such 
issue or issues as provided in Article Eighth hereof. The 
Committee shall be under no obligation to ascertain the ex¬ 
istence of such conflicts of interest, and if its attention is 
directed thereto the determination of the Committee as to 
what policy to pursue to the case of such conflicts of in¬ 
terest shall be final, conclusive and binding on all Deposi¬ 
tors, and the Committee and the Depositary shall be fully 
protected in receiving deposits and in making distributions 
and in all action taken in good faith for the protection of 
the Depositors of bonds of the several issues, or certificates 
of deposit therefor, regardless of any conflicts of interest 
between them. 

ELEVENTH.—The Committee may select, employ, and 
dismiss such depositaries, sub-depositaries, counsel, engi¬ 
neers, accountants, experts and other agents and employees 
as it may deem expedient and may fix and pay reasonable 
compensation for their services and may make such other 
expenditures as it shall deem necessary or proper for any 
of the purposes of this agreement, and the members of the 
Committee shall be entitled with respect to each issue of 
deposited securities to reasonable compensation for their 
own services and to be reimbursed for all their disburse¬ 
ments, expenses and liabilities made or incurred. Such 


compensation of the members of the Committee may be | 
fixed by the Committee separately with respect to each issue 
or from time to time in gross with respect to all of the 
work done by them up to the date of such fixing and may be 
apportioned among the several issues in such amounts as 
the Committee in its uncontrolled discretion may deem 
proper. The Committee in its uncontrolled discretion 
37 may allocate to the several bond issues in such pro¬ 
portions as it may deem just, all expenses which in 
the judgment of the Committee cannot be readily segre¬ 
gated and allocated to specific issues of bonds. The judg¬ 
ment of the Committee as to what items of expense cannot 
be so segregated and as to the apportionment of such ex¬ 
pense between the several issues shall be final and binding 
upon all Depositors. 

The deposited securities of each issue and any proceeds 
thereof or securities or other property received in exchange 
therefor shall be charged with the payment of the compen¬ 
sation of the Committee and the fees of counsel for the 
Committee and the fees of the Depositary and also with 
the payment of such part of the other expenses and dis¬ 
bursements of the Committee (including as a part thereof, 
wherever its expenses are referred to in this agreement, the 
expenses of counsel for the Committee and the expenses of 
the Depositary, and the compensation and expenses of any 
sub-depositary, including the compensation and expenses 
of their respective counsel), and with the payment of 
such part of the indebtedness, obligations and liabilities of 
the Committee as in accordance with the provisions hereof | 
shall be allocated by the Committee to such issue of bonds. | 
In order to pay or provide for any of the payments afore¬ 
said in respect of any issue of deposited securities, and/or 
in order to provide funds for protecting, maintaining or 
improving the security for such deposited securities, the 
Committee as hereinabove provided may use any funds de¬ 
rived from such deposited securities, and may borrow 
money and may charge or pledge such deposited securities, 
or any part thereof; but (subject to the provision herein- 
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above in this Article contained as to the allocation of ex¬ 
pense which cannot be readily segregated) the Committee 
shall have no power to use funds derived from deposited 
securities of one issue, or to pledge securities of one issue, 
in order to pay expenses or compensation of the 
38 Committee with respect to deposited securities of 
any other issue or to protect, maintain or improve 
the security for bonds of any other issue. Payments and 
distributions to Depositors of each issue shall be made 
only out of funds and property received by the Commit¬ 
tee in respect of such issue and payable or distributable by 
it in accordance with the provisions of this agreement. The 
(’ommittee shall have no power to make the Depositors per¬ 
sonally liable for any indebtedness, obligation or liability 
incurred, the liability of the Depositors being expressly 
limited to the deposited securities and any other property 
at any time held hereunder. 

TWELFTH.—The Committee is hereby authorized and 
empowered to construe this agreement, and its construc¬ 
tion of the same, made in good faith, shall be final, conclu¬ 
sive and binding. It may supply any defect or omission or 
reconcile any inconsistencies in this agreement, and may 
amend the same in such manner and to such extent as it 
shall deem necessary or expedient in order properly and 
effectively to carry out the general ])urposes of this agree¬ 
ment. It shall be the sole judge of such necessity oi- ex- 
peiliency. All amendments, if in the judgment of the Com¬ 
mittee, which shall be conclusive and binding, which do not 
adversely affect to a material degree the rights of De]>osi- 
tors of bonds, coupons or certificates of deposit for bonds, 
of any issue, shall when made, become binding ui)on all De¬ 
positors without notice. If in the judgment of the Com¬ 
mittee, any such amendment shall adversely affect to a 
material degree the I'ights of the Depositors of bonds, cou¬ 
pons or c(‘rtificat(‘s of d(‘])Osit for bonds, of any issue or 
issues, copies thereof shall l)e mailed in the manner and 
with the effect set forth in Article Eighteenth hereof, to De- 
])Ositors of bonds or certificates of deposit for bonds, of 
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such issue or issues. Any Depositor may, at any time 
within fifteen days from the date of such mailing, upon the 
terms and conditions set forth in Article Seventh hereof, 
withdraw from this agreement and thereupon shall 
39 be entitled to receive securities or other property or 
certificates of interest therein as provided in said 
Article Seventh and shall cease to have any rights here¬ 
under. All Depositors who do not so withdraw within said 
period of fifteen days shall be conclusively and finally pre¬ 
sumed to have assented to and ratified any such amend¬ 
ment and shall be irrevocably bound thereby, whether they 
have actual notice thereof or not. 

TIllKTEEXTH.—The Committee as from time to time 
constituted, and notwithstanding any vacancy, shall have 
all the powers, rights, interests and immunities of the Com¬ 
mittee as named in this agreement. The Committee may 
elect a Chairman, in the event of the resignation, death, or 
removal of Frank S. Ilight, who is hereby appointed Chair¬ 
man, and may appoint a Secretary, who may but need not 
be a member of the Committee and who shall keep a record 
of its acts and proceedings. From time to time it may 
choose such other officers and designate or cause to be des¬ 
ignated such committee or sub-committees (whose members 
may but need not be members of the Committee) as it may 
see fit, and may confer upon any of its officers, committees 
or sub-committees such powers as it may de(*m proper. 
The (k)inniiltee from time to time may add to its number 
of electing by a majority of its members, as from time to 
time constituted, an additional member or additional mem¬ 
bers, and the member or members so elected shall have all 
the powers, rights and interests of a member of the Com¬ 
mittee under this agreement and together with those herein 
named, or their successors, shall constitute the (’ommittee 
umler this agreement with like force and effect as though 
they were specifically named herein. Any member of the 
Committee may resign by filing written notice of his res¬ 
ignation with the Chairman or Secretary of the Commit¬ 
tee. Any member may be removed at any time by vote of 
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all other iiiembers. Upon such resignation or removal the 
Coniniittee may settle any account or transaction with such 
member and give to him a full release and discharge. In 

case at anv time a vacancv shall occur in the Com- 

•> 

40 niittee by death or resignation, or from any other 

cause, such vacancy may, but need not, be filled by a 
majority of the members of the Committee as then consti¬ 
tuted. 

FOURTEFIXTII.—The Committee as a Committee, any 
member of the Committee as an individual, and any firm or 
corporation of which he may be a member or officer or with 
which he may be associated, and the Depositary, or any sub¬ 
depositary, or any of them, or their respective officers and 
agents, may make deposits under this agreement and shall 
be entitled, to the same extent as any other Depositor, to 
all the rights and benefits accruing hereunder from such 
deposit. They, or any of them may be or become pecuniarily 
interested in any property or matters which are or may 
become subject to this agreement or to any plan or agree¬ 
ment or readjustment, reorganization, sale or exchange 
which the Committee may prepare or approve and adopt as 
herein provided, and may contract with, or deal with the 
Committee in the same manners as if they were not such 
members and as if tliey were in no way connected with the 
Committee, or be menil^ers or managers of any committee 
or of anv svndicate which mav contract witli the (’ommittee 
or be formed in contemplation of, or in connection with any 
plan or agreement of readjustment, reorganization, sale or 
exchange prepared or approved and adopted under the au¬ 
thority of this agreement, and may likewise be int(‘reste(I 
in any securities of any corporation, or in any corporation 
or property, related to the interests of the Depositors. They 
may become officers, directors, voting or other trustees, or 
stockholders of any corporation which is obligor upon, or 
guarantor of, anv of the bonds, or which is or claims to Ik* 
the owner of any property mortgaged to secure any of tin* 
bonds, or of any corporation which may hereafter be 
formed in pursuance of this agreement or of any plan ap- 
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proved and adopted hereunder. But no member of the Com¬ 
mittee shall purchase any bonds sold or distributed by or 
through the Compaii}’ or any Related Company, or any 
certilicates therefor issued hereunder or under anv other 
deposit agreement, provided that the foregoing shall 
41 not in any way be deemed to prohibit the Commit¬ 
tee itself from purchasing any of such bonds or cer¬ 
tificates of deposit whenever it considers such purchase 
advisable in the interest of one or more issues of deposited 
securities. Xo member of the Committee who has a finan¬ 
cial interest, other than that of a Depositor, in any such 
plan or agreement shall vote upon the approval or adop¬ 
tion thereof, the vote of the majority of the remaining 
members being sufficient, in such case, for such adoption 
and approval. 

The (’ommittee shall have, and it herebv is given the right 
to coojjerate with any oilier committee or other holders of 
bonds, or interim receijits or certificates of deposit for 
bonds, and with such othei’ committee as are, or hereafter 
may be, organized for the protection of any other securities 
or oliligations of any Obligor or Owiu'r. The Committee 
shall also have, and it hereby is given, the laglit to cooperate 
with such othei’ commitlees as are, or hereafter may be, 
organized to represent other interests connected with or 
liertaining to the ('ompaiiy or any Related (’ompany, such 
as the int(‘rests of liolders of >tock or obligations or of cred¬ 
itors of the (’ompfiny or any Related Company, and the 
('ommittee shall have the right to act in conjunction with 
such committees in the management aud/'oi’ liijuidation 
and/or I'eorganization of the business of the Company 
and/or of any Related Comiiany to the end of best con¬ 
serving the assets of such companies for the benefit of all 


parties in interest. The members of the (,'ommittee or any 
of them may become members of any such other committee. 

FIFTEENTH.—A majority of the members of the Com¬ 
mittee as from time to time constituted and notwithstand¬ 
ing any vacancy, shall constitute a quorum for all purposes, 
and all the powers of the Committee may be exercised by a 
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majority of its members either at a meeting, or in writing or 
by telegraph, wireless, or cable without a meeting except 
that no member of the Committee shall be removed except 
by the affirmative vote of all the remaining members of the 
Committee then in office. A member of the Commit- 
42 tee by written, telegraphed or cabled ])roxy may au¬ 
thorize any j)erson (who may, but need not, be an¬ 
other member of the Committee) to act in his place for any 
and all i)urposes. V/hen authorized by the Committee either 
generally or in special instances, any one or more of the 
members of the Committee may execute, in the name and on 
behalf of the Committee, instruments, documents and pa¬ 
pers of any nature. The certificate of the (’hairman or 
Secretary as to any action by the Committee shall be con¬ 
clusive upon ;;nd full protection to the Depositary or any 
sub-depositary and conclusive u})on all Depositors as to all 


acts and things so certi!i(‘<l to have been done by the Com¬ 
mittee. The Committee from time to time may make, alter 
or rescind such rules and regulations for the transaction 
of its business as it may deem advisable. 

SIXTKEXTH.—Xeither the Committee nor the De])osi- 
tary nor any sub-depositary assumes any responsibility of 
liabilitv as to the genuineness, validitv or regularitv of anv 
of the deposited securities. The Committee, each member 
thereof, the Depositary, each sub-depositary, and their offi¬ 
cers, enii)loyees and agents, at all times shall be protected 
and free from liability in acting uj)on the advice of counsel, 
or in acting upon any bond, coupon, cei-tificate of de])Osit, 
notice, re(iuest, consent, certificate, declaration, affidavit or 
other palmer or document or signature believed l)y him, it 
or them to be genuine and to have been signed by the proper 
party or parties, or by the party or ])arties purporting to 
have signed the same. Xeither the Committee nor any 
member of the Committee nor the Depositary nor any sub¬ 
depositary nor the Secretary, shall be personally liable for 
the acts or omissions of each other nor for any act or omis¬ 
sion of any officer, agent, attorney or employee selected in 
good faith, nor for any error of judgment or mistake of 
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law, nor for anything otlier than wilful malfeasance of the 
I)arty sought to be held liable. No statement, explanation, 
or suggestion contained in Ibis agreement, or in any plan 
or agreement prepared, or approved and adopted hereun¬ 
der, or in any coiiiinunication or notice, heretofore or 
4.‘> hereafter issued by the Depositary or any sub-de¬ 
positary or by the (h)ininittee or the Secretary, is 
intended or is to be accej)ted as a representation of war¬ 
ranty or as a condition of deposit, subscription or assent 
under this agreement. Except by the written consent of 
the Conmiittee, no defect or erroi- shall release any deposit 
under this agreement or affect or release anv assent or 
subscription hereto. 

SEVEXTEPIXTIT.—The J)e])osited securities and any 
other ])roy)erty ac(]uired hereunder shall be held subject to 
the order of the Committee and the Depositary and any sub- 
depositaiy shall incur no liability foi' anything done or per¬ 
mitted to be done at the re<inest and dii'ection of the Com¬ 
mittee, or a majority thereof, or of any officer or sub-com¬ 
mittee of the Committee. Tin* De])ositarv and anv sub- 
dej)ositary shall bo bound only to exercise reasonable care 
in the safekeeping of the de])osited securities and other se- 
cui’ities and ))roperty which may be dei)Osited with or held 
by them hereunder and to deal thei’ewith in accordance with 
the dii'ections of the ('ommittee, or a majority thereof, or 
of the ChaiiMtian or Secretary oi- of any sub-committee of 
tin* Committee, and such directions shall be com])lete jus¬ 
tification for any action or omission to act on the part of 
the Depositary and any sub-depositary. The Depositary 
and any sub-depositary .'^hall not be required to see to the 
application of l.)onds or other property delivered by them 
to the Committee upon its order. The Depositary or any 
sub-de])ositary may resign upon thirty days’ notice in writ¬ 
ing to the Committee, and the Committee shall have power 
to remove the Dej)osltarv or any sub-dei)Ositary and from 
time to tim(‘ fill any vacancy however arising in the of¬ 
fice' of Depositary or any sub-depositary. In the event 
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of any such resignation or removal, the Depositary or sub¬ 
depositary, upon receiving due and proper receipt and 
acquittance, shall deliver all cash, securities, property and 
records held by it to the new Depositary or sub-depositary, 
and upon and by virtue of such delivery the Deposi- 
44 tary or sub-depositary so resigned or removed shall 
thereupon and without further act on the part of the 
Committee or on the part of such Depositary or sub-de¬ 
positary, be discharged and freed from any and all liability 
for any act done by it in the performance of its duties as 
Depositary or sub-depositary respectively, except for its 
own wilful misconduct, and such new Depositary or sub¬ 
depositary shall receive the property so delivered and shall 
hold the same under the terms of this agreement, and shall 
have the same rights, powers and duties as if such new 
Depositary or sub-depositary were the Depositary or sub¬ 
depositary originally designated hereunder, and had issued 
any and/or all certificates theretofore issued hereunder. 

EIGHTEENTH.—Any notice or statement herein re¬ 
quired to be given by the Committee to any Depositor shall 
be mailed to such Depositor at his address as it appears on 
the records kept by the Depositary. Such notice shall be 
conclusive upon such Depositor as to the matters therein 
contained, as of the date of the mailing thereof, whether or 
not the Depositor receives the same. An aflSdavit made be¬ 
fore a notary public by the Secretary of the Committee, or 
any employee of said Secretary or of the Depositary, of the 
mailing of such notice, shall be conclusive evidence of his 
acts and of the mailing of such notice and of the date of such 
mailing. 

NINETEENTH.—This agreement shall be construed 
solely as an agreement among the parties hereto and as 
solely affecting and relating to the Committee and the De¬ 
positors and the Depositary and any sub-depositary, and 
no other person, firm or corporation shall have any right 
hereunder. The rights of Depositors hereunder shall be 
limited to matters relating to the issues of bonds of which, 
or of certificates of deposit for which, they are respectively 
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Depositors. This agreement shall be binding upon the sev¬ 
eral parties hereto and each and every successor member 
of the Committee and each and all the survivors, 
45 heirs, executors, administrators, successors and as¬ 
signs of the Depositors and of each of them. 

TWENTIETH.—This agreement may be executed in 
counterparts and all such counterparts shall be taken to¬ 
gether as forming one agreement. By receiving a certificate 
of deposit issued by the Depositary the recipient or holder 
thereof shall thereby become and be a party to this agree¬ 
ment and be bound by its provisions, with the same force 
and effect as though an actual subscriber hereto. 

In Witness Whereof the members of the Committee have 
subscribed this agreement and the Depositors have become 
parties hereto by depositing their securities and accepting 
certificates of deposit hereunder as above set forth or by 
signing these presents, all as of the date first above recited. 

/s/ FRANK S. EIGHT 
/s/ CHAPIN B. BAUMAN 
/s/ LOWELL BLAKE 

• ••••••«•• 

(Note: Exhibit B to the Amended Complaint is a list, 
comprising from page 46 to page 63 of the typewritten rec¬ 
ord herein, of owners of Washington-Pittsburgh Holding 
Corporation bonds or Properties Investment Corporation 
bonds, or both, as described in paragraph 2 of the Amended 
Complaint.) 
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Exhibit C 

64 Endorsed: Filed Oct 1 1940 Charles E. Stewart, 
Clerk. 

In the Court of Chancery of the State of Delaw’are 
In and for New Castle County 
No. 

Frank S. Right, Chapin B. Bauman and Lowell. Blake, as 
a Committee for the Protection of the Holders of Col¬ 
lateral Trust Bonds Sold By and/or Through the F. H. 
Smith Company 

V. 

The F. H. Smith Company and Properties Investment 
Corporation, corporations of the State of Delaware. 

To the Chancellor of the State of Delaware: 

Humbly complaining, showeth unto your Honor complain¬ 
ants Frank S. Hight, Chapin B. Bauman and Lowell Blake, 
as a committee, on behalf of themselves and all other bond¬ 
holders of respondent Properties Investment Corporation 
who are in like circumstances, as follows: 

(1) Complainants are citizens of the United States 
and residents of the District of Columbia and to¬ 
gether comprise a Committee for the Protection of the 
Holders of Collateral Trust Bonds Sold By and/or Through 
the F. H. Smith Company, constituted by and under a cer¬ 
tain Deposit Agreement, dated the 12th day of June, 1931, 
hereinafter referred to as the “Deposit Agreement”, and 
complainants pray that said Deposit Agreement when pro¬ 
duced in this cause may be taken and read as a part of this 
Bill of Complaint, with all the rights and powers conferred 
upon them by said Agreement, which rights and powers in¬ 
clude the ownership of the securities deposited, together 
with full power to institute, maintain or take such actions 
or proceedings at law or in equity as in the judgment of the 
Committee will tend to protect the interests of the Deposi¬ 
tors thereunder. 
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(2) At all times hereinafter mentioned, respondent the 
F. H. Smith Company, was and now is a corporation 

65 organized and existing under and by virtue of the 
laws of the State of Delaware. Said corporation was 
incorporated on or about the 25th day of May, 1920 as The 
H. Smith Investment Company, and by amendment to 
its Certificate of Incorporation on or about the 9th day of 
July, 1926 changed its corporate name to The F. H. Smith 
Company; and complainants pray that such Certificate of 
Incorporation and amendments thereto, when produced in 
this cause, may be taken and read as a part of this Bill of 
Complaint. At all of the times hereinafter mentioned the 
principal business of The F. H. Smith Company consisted 
in the widespread sale of bonds to a large number of in¬ 
vestors scattered throughout the United States and else¬ 
where, such bonds purporting to be secured by mortgages on 
real estate located in Albany, New York; Buffalo, New 
York; Philadelphia, Pennsylvania; Pittsburgh, Pennsyl¬ 
vania; Washington, D. C.; Cumberland, Maryland; and 
Orange, Virginia. 

(3) Respondent Properties Investment Corporation is a 
corporation organized and existing under and by virtue of 
the laws of the State of Delaware, having been incorporated 
on or about the 4th day of December, 1928. 

(4) Complainants allege that as hereinafter more fully 
set forth. Properties Investment Corporation on or about 
December 10, 1928, executed an issue of bonds designated 
as its 7% Collateral Trust Sinking Fund Gold Bonds (here¬ 
inafter referred to as the “Collateral Trust Bonds”), the 
bonds being in denominations of $100, $500 and $1,000 and 
in the aggregate principal amount of $1,050,000. Ostensibly 
for the purpose of securing said bonds, the Properties In¬ 
vestment Corporation, on or about the same date, executed 
a Deed of Trust (hereinafter referred to as the “Collateral 
Trust Indenture”), conveying and/or pledging to Columbia 
Trustee & Registrar Corporation, a corporation of the State 
of Maryland, as Trustee, $1,250,000 par value of the general 
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mortgage bonds of Properties Investment Corpora- 

66 tion dated December 10, 1928, and 520 shares of the 
capital stock of the Arco Hotel Company, a Delaware 

corporation and said ostensible security was entirely with¬ 
out value as will be more fully hereinafter set forth. 

(5) Thereupon as hereinafter set forth, the F. H. Smith 
Company began selling and did sell to the public the said 
Collateral Trust Bonds, representing in the sale thereof that 
the said bonds were amply secured by valuable securities 
held by the Columbia Trustee & Registrar Corporation, 
which said purported securities were in fact worthless. 
Said bonds have been sold to a large number of persons 
resident in practically every State of the United States and 
in certain foreign countries. 

(6) Complainants were organized on or about June 12, 
1931, as a central agency for the protection of the numerous 
purchasers of Collateral Trust Bonds from The F. H. 
Smith Company, including the purchasers of the Collateral 
Trust Bonds issued by Properties Investment Corporation. 
The need of such a central agency through which such pur¬ 
chasers of bonds could unite for their mutual protection 
was occasioned by the fact that the individual purchasers 
of such bonds had but small holdings and were scattered 
throughout the United States and foreign countries; and the 
deeds of trust securing substantially all of the other issues 
of bonds sold by The F. H. Smith Company were in de¬ 
fault ; that numerous civil suits had been instituted against 
The F. H. Smith Company based on allegations that it acted 
fraudulently in the course of its business of selling real 
estate mortgage bonds and other securities to the public; 
that The F. H. Smith Company and a number of its officers 
and directors had been indicted in the District of Columbia 
in November, 1929, for violation of Section 215 of the Crim¬ 
inal Code of the United States; and that an indictment has 
been filed in the District of Columbia against certain of its 

officers and directors, charging them with conspiracy 

67 to embezzle funds from The F. H. Smith Company 
and with carrying away and concealing certain of its 
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books and records. G. Bryan Pitts, at the time the largest | 
holder of the common (voting) stock of The F. H. Smith 
Company, and a former Chairman of its Board of Directors, 
and C. Elbert Anadale a former Vice President and Direc¬ 
tor and John H. Edwards, Jr., a former Director of the 
Company, were subsequently convicted and sentenced un¬ 
der this latter indictment. 

(7) Approximately 142 individuals, firms and cor¬ 
porations have deposited $107,400 in principal amount 
of Collateral Trust Bonds of the Properties Invest¬ 
ment Corporation under the terms of the Deposit 
Agreement and have become parties to the Deposit Agree¬ 
ment; and additional deposits of said bonds are being re¬ 
ceived by complainants from day to day. (Such persons, 
firms and corporations are hereinafter referred to as ‘‘com¬ 
plainants’ assignors.”) 

(8) By reason of the facts hereinafter set forth. The F. 

H. Smith Company is Trustee, for the use and benefit of ! 
complainants and all other holders of Collateral Trust j 
bonds similarly situated, of $1,050,000 in principal amount 

of Collateral Trust Bonds, or the proceeds of the sale, 
transfer or exchange thereof. The exact amount of such 
Collateral Trust Bonds or proceeds still held by The F. H. [ 
Smith Company is unknown to complainants. j 

Said facts, which complainants allege upon information j 
and belief, are contained in the following paragraphs hereof i 
numbered (9) to (26) inclusive: 

(9) In December, 1928, The F. H. Smith Company en¬ 
tered into a fraudulent scheme with one H. C. Maddux to 
obtain for itself approximately $1,050,000 in principal 
amount of Collateral Trust Bonds, or the proceeds of the 
sale or transfer thereof, through abusing and using for its 

own advantage a position of trust and confidence. 

68 Complainants allege upon information and belief j 
that such scheme was in effect as follows: [ 

The F. H. Smith Company during the years 1921 and . 
1922 constructed or caused to be constructed the Hamilton 
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Hotel located at 14th & K Streets, Northwest, Washington, 
D. C., and caused the hotel property to be conveyed to the 
Hamilton Hotel Corporation, a Delaware Corporation, the 
stock of which was o'vvmed by The F. H. Smith Company. 
A first mortgage of $1,200,000 and a second mortgage of 
$600,000 -was placed on the property. The second mortgage 
was given to Commonwealth Finance Corporation, from 
which the land upon 'which the hotel "was built was purchased. 
In December, 1921, the Commonwealth Finance Corporation 
accepted preferred stock of the Hamilton Hotel Corporation 
in lieu of the said $600,000 second mortgage, whereupon the 
second mortgage was cancelled. Early in 1924 a new’ second 
mortgage w’as placed on the property to secure an issue of 
$1,000,000 in principal amount of bonds, a large number 
of which bonds w’ere distributed to creditors of the hotel. 
Thereafter the operation of the Hamilton Hotel Corporation 
was unsuccessful, the interest on both mortgages was in 
default, and The F. H. Smith Company caused a foreclosure 
of the second mortgage of $1,000,000. At the foreclosure 
sale held on, to-'wit, March 31, 192.5, the property was bid 
in by W. Frank Thyson 'with money furnished to him by 
G. Bryan Pitts, President of The F. H. Smith Company, and 
the said Thyson the next day assigned his bid to C. Elbert 
Anadale of The F. H. Smith Company, who in turn conveyed 
the title to the Wilkins Corporation, a corporation of the 
State of Delaw’are, which said corporation had been organ¬ 
ized and the stock of which was owmed or controlled by The 
F. H. Smith Company. On or about December 1,1926, The 
F. H. Smith Company caused the Wilkins Corporation to 
deed the Hamilton Hotel to the Chesapeake Building Com¬ 
pany, a corporation organized under the laws of the State 
of Delaware, the stock of which was owned or con- 
69 trolled by The F. H. Smith Company. On, to-writ, 
April 27, 1927, the Chesapeake Building Company 
conveyed the Hamilton Hotel to The Rochester Corporation, 
a corporation of the State of Delaware, the stock of which 
was owmed by one H. C. Maddux and his associates. The 
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Rochester Corporation took title to the property, giving as 
sole consideration therefor a first mortgage deed of trust 
on the Hamilton Hotel securing an issue of $1,550,000 first 
mortgage bonds and a general (or second) mortgage on the 
same property in the sum of $250,000. 

ThereaHer, to-wit, on or about December 10, 1929, The 
F. H. Smith Company agreed with the said H. C. Maddux, 
to organize a corporation to be known as Properties Invest¬ 
ment Corporation, under the laws of the State of Delaware; 
and agreed that all of the stock of said Properties Invest¬ 
ment Corporation consisting of 2,000 shares of no par value 
was to be issued to and in the name of said H. C. Maddux; 
that the new corporation should have no assets other than 
the property which would be transferred to it, and that the 
purpose of said Properties Investment Corporation would 
be to issue bonds secured upon the said property or prop¬ 
erties thereafter to be transferred to it. 

(10) Almost immediately after it acquired title to the 
property, Chesapeake Building Company executed a new 
second mortgage thereon in the amount of $790,000 but the 
same was never sold and no payments of interest were ever 
made thereon, and on July 8,1927 this $790,000 second mort¬ 
gage was released of record by Chespeake Building Com¬ 
pany to The Rochester Corporation. 

Complainants allege that said so-called first mortgage of 
$1,550,000 was in effect a refunding mortgage, as the pro¬ 
ceeds from sale of bonds thereunder were used to retire the 
original first mortgage of $1,200,000.00 which had at that 
time been reduced to about $960,000. 

(11) Thereafter, Properties Investment Corpora- 
70 tion was organized and incorporated under the laws 
of the State of Delaware and issued its capital stock 
in the amount of 2,000 shares of no par value, all of which 
was transferred to the said H. C. Maddux, and no money 
or other assets were paid into the said corporation in ex¬ 
change for said stock. Thereafter, The F. H. Smith Com¬ 
pany and/or H. C. Maddux caused the said The Rochester 
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Corporation to convey title of the Hamilton Hotel to the 
Properties Investment Corporation, subject to a preexisting 
first mortgage deed of trust on said Hamilton Hotel securing 
the issue of $1,550,000 first mortgage bonds issued by and 
in the name of said Rochester Corporation, all of which 
were at the time of said transfer outstanding in the hands 
of the public. At the same time and as part of the agree¬ 
ment of transfer, the general (or second) mortgage of $250,- 
000 upon the Hamilton Hotel was released. 

(12) Thereafter, The F. H. Smith Company and H. C. 
Maddux on or about December 10, 1928, caused the said 
Properties Investment Corporation to execute a deed of 
trust conveying to the Union Trustee Company, a Mary¬ 
land corporation, as Trustee, the equity of said Properties 
Investment Corporation in the said Hamilton Hotel prop¬ 
erty to secure an issue of bonds in the principal amount of 
$1,250,000 designated as General Mortgage 6 ^/^% Gold 
Bonds, but which were in fact no more than second trust 
bonds, being expressly made in the deed of trust subject to 
a first mortgage on said hotel in the principal amount of 
$1,550,000 First Mortgage 6 ^ 2 % Gold Bonds. Said General 
Mortgage 6 y>% Gold Bonds in the principal sum of 
$1,250,000 were thereupon issued by the said Properties 
Investment Corporation. On the same day, to-wit, Decem¬ 
ber 10, 1928, The F. H. Smith Company and H. C. Maddux 
caused the said Properties Investment Corporation to exe¬ 
cute another deed of trust conveying to Columbia Trustee & 
Registrar Corporation, a Maryland Corporation, as 
71 Trustee, the entire issue of said General Mortgage 
6 ^ 2 % Gold Bonds in the sum of $1,250,000 and in ad¬ 
dition to said issue of bonds, by the said deed of trust, 
caused to be conveyed to said Columbia Trustee & Regis¬ 
trar Corporation 520 shares of stock out of a total issue of 
2,000 shares of no par value of the Arco Hotel Company, a 
Delaware corporation, the said stock and bonds under the 
terms of the aforesaid deed of trust to be held by the Colum¬ 
bia Trustee & Registrar Corporation, Trustee, as collateral 
security for an issue of 7% Collateral Trust Gold Bonds 
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in the principal snm of $1,050,000 issued by said Properties 
Investment Corporation on or about December 10, 1928. 
That at the time of the conveyance of the aforesaid 520 
shares of Arco Hotel Company capital stock, the said Arco 
Hotel Company, which had been organized by and all the 
capital stock of which was owned by the said H. C. Maddux, 
was lessee of the Arlington Hotel and Cairo Hotel, both of 
Washington, D. C. In addition to the above mentioned col¬ 
lateral security, the said H. C. Maddux undertook to and 
did personally guarantee the payment of principal and in¬ 
terest of the said issue of $1,050,000 principal amount of 
7% Collateral Trust Bonds of the said Properties Invest¬ 
ment Corporation; and in support of his guarantee the said 
H. C. Maddux transferred to the Columbia Trustee & Eeg- 
istrar Corporation, as Trustee, all the capital stock amount¬ 
ing to 2,000 shares of the Properties Investment Corpora¬ 
tion. As heretofore alleged, the said equity in the Hamilton 
Hotel property was worthless in that the property has at 
no time been of greater value than the first trust in the prin¬ 
cipal amount of $1,550,000; that the 520 shares of the capital 
stock of the Arco Hotel Company were of little or no value, 
and that said 2,000 shares of the capital stock of the Prop¬ 
erties Investment Corporation were of no value inasmuch 
as the Properties Investment Corporation owned no assets 
and as heretofore shown was organized and utilized 
72 solely for the purpose of the issue and transfer of 
stock as hereinbefore set forth; and that the per¬ 
sonal guarantee of the said H. C. Maddux was and is of no 
value, all of which* was well known both at the time of the 
said transactions and at all times since then to the de¬ 
fendants. 

(13) At the time said scheme was entered into, and at 
all times subsequent to December 1928, The F. H. Smith 
Company, through its agent and/or nominee, the said H. C. 
Maddux, owned or controlled all the capital stock of Prop¬ 
erties Investment Corporation and completely controlled 
and dominated said Company, and therefore was fully ac¬ 
quainted with all the details and facts in connection with 
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the matters hereinbefore set forth, including the valueless 
character of said issue of bonds of the Properties Invest¬ 
ment Corporation designated Properties Investment Cor¬ 
poration, Washington, D. C., 7% Collateral Trust Sinking 
Fund Gold Bonds, and therefore perpetrated a fraud upon 
the purchasers thereof by representing and selling said 
bonds as valuable securities with full knowledge of their 
worthless character. 

(14) At the time said scheme was entered into and at 
all times related in this Bill of Complaint, The F. H. Smith 
Company completely dominated and controlled the trusts 
imposed by the first mortgage deed of trust and the general 
(or second) mortgage deed of trust on the Hamilton Hotel, 
and also the collateral deed of trust of the Properties In¬ 
vestment Corporation. The F. H. Smith Company likewise 
controlled the trustee under the aforesaid deeds of trust, 
namely, the Southern Maryland Trust Company, a Mary¬ 
land Corporation, trustee under the first mortgage deed of 
trust on the Hamilton Hotel, the Union Trustee Company, 
trustee under the general (or second) deed of trust exe¬ 
cuted by the Properties Investment Corporation secured on 
the Hamilton Hotel to which it then had title, and the Co¬ 
lumbia Trustee & Registrar Corporation, Trustee under the 
aforementioned collateral deed of trust executed by 
73 the Properties Investment Corporation to secure the 
aforesaid collateral trust bonds, all of which said cor¬ 
porations were subsidiary to The F. H. Smith Company. 
The F. H. Smith Company was depositary and paying agent 
under the aforesaid deeds of trust; kept the only books and 
records pertaining thereto and exercised sole supervision 
over the affairs of the said several trusts; G. Bryan Pitts 
remained Chairman of the Board of Directors of The F. H. 
Smith Company, and he, together with Samuel J. Henry, 
President of the said The F. H. Smith Company, up to the 
time of the indictment of the said G. Bryan Pitts as related 
herein, owned and/or controlled a majority of the common 
(voting) stock of The F. H. Smith Company. 
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(15) All of the aforesaid bonds comprised in the issue 
of $1,050,000 of Collateral Trust Bonds issued by the Prop¬ 
erties Investment Corporation were sold or otherwise dis¬ 
posed of to the public. None of the proceeds therefrom was 
invested in any property of the Properties Investment Cor¬ 
poration or in the collateral security for the collateral trust 
bonds, but the said proceeds were diverted by The F. H. 
Smith Company either to its own use or used in the pay¬ 
ment of obligations of the said H. C. Maddux to The F. H. 
Smith Company. 

(16) Thereafter, to wit, in the year 1929, the leases of the 
Arlington and Cairo Hotels to the Arco Hotel Company, j 
which leases constituted the sole assets of said Arco Hotel 
Company and the only element of value underlying the 
aforesaid 520 shares of stock of the said Arco Hotel Com¬ 
pany, deposited as collateral as aforesaid, were forfeited 
and canceled for default in payment of rent. 

(17) The F. H. Smith Company, completely controlling 
and dominating the trust created by the Collateral Trust 
Indenture and having full and superior knowledge of the 
material facts as herein set forth, proceeded to sell and or 

dispose of to the public the entire issue of Collateral 
74 trust bonds issued under the aforesaid collateral 
trust indenture of the said Properties Investment 
Corporation amounting to $1,050,000 in principal amount by 
actively concealing all of such facts in violation of its duty 
of full disclosure and by fraudulently misrepresenting the 
value and earnings of the said Hamilton Hotel and Arco 
Hotel Company, and the jGbaancial condition of the Hamilton 
Hotel and the Cairo and Arlington Hotels. 

(18) Each of complainants’ assignors being wholly ig¬ 
norant of the true facts with respect to the property and 
the trust, and having no opportunity to ascertain the true 
facts with respect thereto, but relying solely and fully upon 
the superior Imowledge and good faith of The F. H. Smith 
Company (and the truth and completeness of its assurances, 
statements and representations as to the financial condition 
of Properties Investment Corporation and Maddux, and as 
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to the value and earnings of the property), and relying 
solely and fully upon the truth and completeness of its as¬ 
surances, statements and representations that the purpose 
of the issue of the said Collateral Trust Bonds was to con¬ 
solidate the obligations of the said Properties Investment 
Corporation, purchased the Collateral Trust Bonds as here¬ 
in set forth. 

(19) At all times while The F. H. Smith Company was 
selling and/or disposing of Collateral Trust Bonds to com¬ 
plainants ’ assignors, it owed to them the duty of acting 
toward them in utmost good faith, and disclosing fully to 
them all facts with respect to the property and the trust 
which might affect their judgment and decisions on the ad¬ 
visability of purchasing said bonds, and likewise completely 
disclosing to them its entire relationship to the property 
and the trust. 

(20) The said position of The F. H. Smith Company as 
fiduciary and its duty to act in utmost good faith and make 

full disclosure arose by reason of and through its 
75 ownership, domination and control of Properties In¬ 
vestment Corporation, the Hamilton Hotel and the 
Arco Hotel Company, and its domination and control of 
the trust imposed by the first mortgage deed of trust on the 
Hamilton Hotel; its domination and control of the general 
(or second) mortgage deed of trust on the Hamilton Hotel; 
its close relationship and alliance with H. C. Maddux; its 
superior knowledge of the true value and earnings of the 
properties and the financial condition of the Properties In¬ 
vestment Corporation, the Arco Hotel Company, and H. C. 
Maddux, and from its sole and superior knowledge of the 
existence of defaults under the first mortgage deed of trust. 

(21) The Collateral Trust Bonds purchased by complain¬ 
ants’ assignors as aforesaid, were at the time of such pur¬ 
chase and are now practically valueless, all of which has at 
all times been well known to The F. H. Smith Company, the 
Properties Investment Corporation and the ojBficers and di¬ 
rectors of said companies. 
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(22) Properties Investment Corporation and the Arco 
Hotel Company are now and at all times since the issuance 
of the said Collateral Trust Bonds have been insolvent and 
unable to make the payments required on account of the 
principal and interest on such bonds, all of which has at all 
times been well known to The F. H. Smith Company, the 
Properties Investment Corporation and the ofl&cers and di¬ 
rectors of the said Companies. 

(23) At all times since the issuance of the said Collateral 
Trust Bonds the financial condition of said H. C. Maddux 
has been such that his personal guaranty and assumption 
of the due and punctual payment of the principal of and 
interest on said Collateral Trust Bonds has been worthless, 
all of which has at aU times been well known to The F. H. 
Smith Company, the Properties Investment Corporation 
and the ofl5cers and directors of said Companies. 

(24) At all times since the issuance of the said Col- 
76 lateral Trust Bonds the security underlying the said 
Collateral Trust Indenture has been grossly inade¬ 
quate ; the value of the property free and clear of aU liens 
and encumbrances having at no time exceeded $1,550,000 
and at the present time is not in excess of $1,550,000, the 
amount of the first trust secured thereon, which does not 
form a part of the security of the Collateral Trust Bonds. 

(25) Defaults occurred in the payment of interest cou¬ 
pons due on the Collateral Trust Bonds on June 1, 1930, 
December 1, 1930 and June 1, 1931, and the said coupons 
remain unpaid. Properties Investment Corporation also 
defaulted in making payments required to be made on ac¬ 
count of the coupons which matured during the year 1929, 
but The F. H. Smith Company nevertheless paid such cou¬ 
pons out of its own funds, and at no time while such pay¬ 
ments were being made were the holders of Collateral Trust 
Bonds notified that the Collateral Trust Indenture was in 
default, or that the Properties Investment Corporation was 
unable to provide funds for such payment, or that The F. H. 
Smith Company was using its own funds for such purpose. 

(26) The aforesaid first mortgage deed of trust on the 
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Hamilton Hotel property in the amount of $1,550,000 is still 
outstanding and is a lien against the property prior to the 
lien of the Collateral Trust Indenture. At all times since 
the issuance of the said Collateral Trust Bonds defaults 
have existed under the said first mortgage deed of trust in 
making payments required by the said deed of trust on ac¬ 
count of maturing bonds and coupons. Notwithstanding 
the existence of such defaults The F. H. Smith Company 
with its own funds paid all interest which matured prior to 
October 1,1930 on the said first mortgage bonds. 

(27) On July 7, 1930, the Supreme Court of the District 
of Columbia appointed National Savings & Trust 

77 Company as successor trustee, depositary and pay¬ 
ing agent under the aforesaid collateral trust inden¬ 
ture, and the American Security and Trust Company as sub¬ 
stituted trustee under the aforesaid first mortgage deed of 
trust, secured on the Hamilton Hotel. And pursuant to 
said appointment the American Security and Trust Com¬ 
pany has since that time and is now acting as trustee under 
the said first mortgage deed of trust and operating the 
Hamilton Hotel property. National Savings & Trust Com¬ 
pany declined to accept such appointment as substituted 
trustee under the Collateral Trust Indenture, and Columbia 
Trustee and Registrar Corporation the original trustee con¬ 
tinued to act and is still acting as trustee under said col¬ 
lateral trust indenture. 

(28) Complainants allege that by reason of the control 
hereinbefore alleged of The F. H. Smith Co., its officers and 
directors over the Columbia Trustee & Registrar Corpora¬ 
tion, trustee under the said Collateral Trust Indenture it 
would be useless and ineffectual to make demand on the said 
trustee to take action for the relief of complainants’ assig¬ 
nors, or others similarly situated. 

(29) Complainants are informed and believe and there¬ 
fore allege that The F. H. Smith Company now holds first 
mortgage bonds in the principal amount of to-wit $460,000 
secured on the Hamilton Hotel issued under the aforesaid 
first mortgage deed of trust of $1,550,000 which said The 
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F. H. Smith Company has heretofore obtained by exchang¬ 
ing therefor Collateral Trust Bonds now held by complain¬ 
ants and others similarly situated; that said The F. H. 
Smith Company holds cash and other securities received by 
said company by exchanging therefor collateral trust bonds 
now held by your complainants and others similarly sit¬ 
uated ; and that the said to-wit $460,000 in principal amount 
of first mortgage bonds secured on the Hamilton Hotel held 
by The F. H. Smith Company as aforesaid and the 
78 cash and other securities so received by The F. H. 

Smith Company in exchange for collateral trust 
bonds equal the sum of $1,050,000. 

(30) Complainants, as a Committee for the Protec¬ 
tion of the Holders of Collateral Trust Bonds Sold 
by or through The F. H. Smith Company, pursuant to 
the authority granted them in the Deposit Agreement afore¬ 
said have duly authorized and empowered Frank S. Hight 
to sign and execute this Bill of Complaint in the name of 
and on behalf of the Committee and to sign and execute 
the verification thereof as an individual member of said 
Committee with the same force and effect as though signed 
and executed by all or a majority of the members of said 
Committee. 

WHEREFORE, the complainants being without ade¬ 
quate remedy at law and in need of equitable relief, pray 
as follows: 

(a) That a subpoena issue directed to the respondents 
requiring them to answer this Bill of Complaint, but not 
under oath, an answer under oath being hereby expressly 
waived. 

(b) That the Court may find, adjudge and decree the se¬ 
curities and proceeds from the sale of securities in the 
amount of $1,050,000, as recited in paragraphs 11, 14, 16 & 
17 of this Bill of Complaint, to have been obtained by and 
through fraud of the respondent. The F. H. Smith Com¬ 
pany, and in violation of its duties, resulting from the 
fiduciary relationship existing as therein described. 
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(c) That respondent, The F. H. Smith Company, may 
be adjudged and decreed by the Court to have held the said 
securities and proceeds from the sale of said securities, 
since the time of its procurement thereof, in trust for the 
complainants and others similarly situated as the true 
owners thereof, and that said respondent be adjudged and 
decreed to have hereafter no right, title or interest of any 
kind, legal or equitable, in or to said property. 

(d) That discovery be had against the respondent. The 
F. H. Smith Company, and said Corporation be di- 

79 rected by the Court, and under the direction and 
supervision of this Court, to account to complainants 
and others similarly situated for all said securities or pro¬ 
ceeds from the sale of said securities, together with any 
and all income or increment accruing thereto, received or 
held by it resulting from the things and transactions re¬ 
cited in the foregoing Bill of Complaint, and to pay or de¬ 
liver the same to complainants. 

(e) That respondent. The F. H. Smith Company, may be 
enjoined from, or attempting to, convey, sell, pledge, assign 
or deliver any interest, right or title in or to said securi¬ 
ties or proceeds from the sale of said securities or any part 
thereof, to any person or persons, and also from in any 
way using said property or exercising any acts of owner¬ 
ship with respect thereto. 

(f) That a temporary injunction may forthwith issue 
enjoining respondent. The F. H. Smith Company, pendente 
lite from, or attempting to, convey, sell, pledge, assign or 
deliver any interest, right or title, in or to said securities 
or proceeds from the sale of said securities or any part 
thereof, to any person or persons, and also from in any way 
using said property or exercising any acts of ownership 
with respect thereto. 

(g) That a temporary restraining order may forthwith 
issue, restraining respondent. The F. H. Smith Company, 
from, or attempting to, convey, sell, pledge, assign or deliver 
any interest, right or title in or to said securities or proceeds 
from the sale of said securities or any part thereof, to any 
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person or persons, and also from in any way using said 
property or exercising any acts of ownership with respect 
thereto. 

(h) That reasonable counsel fees and allowance for ex¬ 
penses incurred be allowed to your complainants, to be 
paid out of the amounts found to belong to the holders of 
Collateral Trust Bonds hereunder. 

(i) That the complainants may have such other 
80 and further relief as the nature of the case may re¬ 
quire and as to the Court may seem equitable and 
proper. 

FRANK S. EIGHT, CHAPIN B. 
BAUMAN and LOWELL BLAKE, 
as a Committee for the Protection 
of the Holders of Collateral Trust 
Bonds Sold By or Through The 
F. H. Smith Company, 

By /s/ Frank S. Hight. 


/s/ Colladay, McGarraghy, Pettus & Wallace, 

Attorneys for Complaina/Kts. 

81 District op Colttmbia, ss : 

Frank S. Hight, being first duly sworn, deposes and says 
that he has read the foregoing bill of complaint by him 
subscribed and is familiar with the contents thereof; that 
the matters and things therein stated upon personal knowl¬ 
edge are true and those stated upon information and be¬ 
lief he believes to be true. 

/s/ Frank S. Hight. 

Subscribed and sworn to before me this 27th day of 
November, A. D. 1931. 

/s/ Travers J. Crocker, 
Notary Public, D, C. 

• ••••••••• 
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(Note: Exhibit D to the Amended Complaint is a copy 
of the Complaint filed in the Court of Chancery of the 
State of Delaware in and for New Castle County by the 
Appellee Committee against The F. H. Smith Company 
and Washington-Pittsburgh Holding Corporation (being 
similar in form and substance to Exhibit C above), as re¬ 
ferred to in paragraph 4 of the Amended Complaint.) 

• ••••••••• 

Exhibit E 

101 Endorsed: Filed Oct 1 1940 Charles E. Stewart, 
Clerk 

AGREEMENT, dated December 21, 1931, by and be¬ 
tween THE F. H. SMITH COMPANY, a corporation or¬ 
ganized and existing imder and by virtue of the laws of the 
State of Delaware (hereinafter called the “Smith Com¬ 
pany”), party of the first part, and FRANK S. HIGHT, 
CHAPIN B. BAUMAN and LOWELL BLAKE, as a Pro¬ 
tective Committee for Owners of Collateral Trust Bonds 
Sold by or Through The F. H. Smith Company (herein¬ 
after called the “Committee”), constituted under a certain 
Deposit Agreement dated June 12,1931 (hereinafter called 
the “Deposit Agreement”), parties of the second part, 

WITNESSETH: 

WHEREAS, Bonds secured by Collateral Trust Inden¬ 
tures were issued as follows: 

TOTAL 

NAME OF OBLIGOR AUTHORIZED AMOUNT 

Properties Investment 

Corporation, a Delaware 

Corporation $1,050,000 

W ashington-Pittsburgh 

Holding Corporation, 

a Delaware Corporation 960,000 

WHEREAS, the Smith Company sold $2,004,900 in prin¬ 
cipal amount of Bonds of the above issues to the public, 
and now owns and holds $21,700 in principal amount of 
such Bonds, said Bonds being listed in Exhibit A attached 
hereto; and 
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WHEREAS, the Committee was organized under the De¬ 
posit Agreement for the protection of the purchasers of 
Collateral Trust Bonds of the above named issues sold by 
or through the Smith Company; and j 

WHEREAS, approximately $210,000 in principal amount I 
of Collateral Trust Bonds have been deposited under the | 
Deposit Agreement; and ! 

WHEREAS, in the case of each of the issues listed above, | 
the Committee has instituted a suit against the Smith 
102 Company in the Chancery Court of the State of 
Delaware, asking, among other things, that the 
Smith Company be directed to account to the Committee 
and all other holders of Bonds similarly situated, for all i 
amounts of cash and/or securities alleged to have been I 
improperly obtained by the Smith Company through the | 
sale of Collateral Trust Bonds of such issue; and 
WHEREAS, if the relief prayed for in such suits against 
the Smith Company should be granted, the Smith Company i 
would be required to account for approximately $2,000,- 
000; and 

WHEREAS, the Smith Company has by three instru¬ 
ments dated December 19th, 1931, entered into Agreements | 
with the Committee for the Protection of the Holders of | 
Bonds Sold Through The F. H. Smith Company, (herein¬ 
after called the ‘‘Roosevelt Committee”), providing among 
other things, for the deposit by the Smith Company of large 
principal amounts of First Mortgage and First and Re¬ 
funding Mortgage Bonds Sold by the Smith Company; and 
WHEREAS, the Smith Company is the owner of assets 
in addition to the Bonds deposited or to be deposited, pur¬ 
suant to the Agreements with the Roosevelt Committee 
mentioned above, which additional assets the Smith Com¬ 
pany is now attempting to recover or to reduce to posses¬ 
sion; and 

WHEREAS, it is the desire of the parties hereto to com¬ 
promise, settle and adjust without the expense and delay 
of litigation, the above mentioned claims of the Committee i 
and the controversies and differences existing between the I 
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parties hereto with respect to each of the Collateral Trust 
issues listed above; 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants herein contained, the parties 
hereto agree as follows; 

FIRST: The Smith Company hereby grants, conveys, 
transfers, makes over and assigns to the Committee, 
103 fifteen per cent (15%) of each and every asset and 
resource, real or personal, tangible or intangible, 
vested or contingent, legal or equitable, and of every other 
kind or nature belonging to or owned by the Smith Com¬ 
pany, excepting cash in the amount of $12,584.35 now on 
deposit to the credit of the Smith Company in Equitable 
Trust Company, Wilmington, Delaware, and, upon the re¬ 
quest of the Committee, the Smith Company will from time 
to time, execute such instruments as may be necessary in 
order to vest or confirm in the Committee, ownership of the 
portion of the assets and resources hereby assigned, in¬ 
cluding, but without limiting the generality of the fore¬ 
going, the following instruments: 

1. An instrument assigning to the Committee, or its 
nominee, fifteen per cent. (15%) of each and every right 
which the Smith Company has under Bond No. 706447 of 
The Hartford Accident and Indemnity Company, and un¬ 
der the action which the Smith Company has instituted on 
such Bond. 

2. An instrument instructing Irving Trust Company, the 
Depositary of the Roosevelt Committee, to issue directly 
to the Committee or its nominee, a certificate or certificates 
of deposit representing fifteen per cent. (15%) of the prin¬ 
cipal amount of the bonds of each issue deposited by the 
Smith Company pursuant to the three Agreements be¬ 
tween the Smith Company and the Roosevelt Committee 
hereinbefore mentioned. 

3. An instrument instructing Irving Trust Company to 
issue to the Committee or its nominee, a certificate or cer¬ 
tificates of Deposit representing fifteen per cent. (15%) of 
the principal amount of the Bonds of Joshua J. Jones, de- 
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posited by the Smith Company pursuant to an Agreement | 
dated July 31, 1931, between the Smith Company and the | 
Roosevelt Committee. The Smith Company will de- j 
104 liver to Irving Trust Company with such instru- j 
ment, the certificate of deposit, endorsed in blank, i 
representing $49,400 in principal amount of such bonds j 
deposited pursuant to such Agreement. j 

4. An instrument instructing Stephen F. Colladay, Sec- j 
retary, to issue directly to the Committee, or its nominee, a | 
certificate or certificates of deposit representing fifteen per 
cent. (15%) of the principal amount of the 7% Collateral 
Trust Bonds of Washington-Pittsburgh Holding Corpora¬ 
tion deposited by the Smith Company pursuant to this I 
Agreement. | 

The Smith Company further agrees that as soon as any 1 
amount or amounts are realized upon any of the assets or 
resources now belonging to or owned by the Smith Com¬ 
pany, and which by law cannot be assigned, it will deliver 
to the Committee fifteen per cent. (15%) of any amount or 
amounts so realized, including but without limiting the gen¬ 
erality of the foregoing, fifteen per cent. (15%) of any 
amount or amounts which may be refunded to the Smith 
Company by the United States Commissioner of Internal 
Revenue. 

SECOND: Immediately after the execution of this 
Agreement, the Smith Company will deliver to Stephen F. 
Colladay, Secretary, for deposit with the Committee, in 
form transferable by delivery, with all coupons pertaining 
thereto now in the possession of the Smith Company, and 
with all instruments necessary to effect the deposit, and the 
Committee will accept for deposit, aU 7% Collateral Trust 
Bonds of Washington-Pittsburgh Holding Corporation 
listed in Exhibit A attached hereto; and the Smith Com¬ 
pany will deliver to Columbia Trustee & Registrar Cor¬ 
poration, Trustee under the Collateral Trust Indenture se¬ 
curing the issue of 7% Collateral Trust Bonds of Proper¬ 
ties Investment Corporation, in form transferable by de¬ 
livery, with all coupons pertaining thereto now in the pos- 
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session of the Smith Company, all 7% Collateral Trust 
Bonds of Properties Investment Corporation listed in Ex¬ 
hibit A attached hereto, together with an instrument 
105 directing Columbia Trustee & Registrar Corpora¬ 
tion to cancel all of such Bonds and coupons, and 
further directing said Columbia Trustee & Registrar Cor¬ 
poration to certify to the Committee and to the Smith Com¬ 
pany that such Bonds have been cancelled. If the Smith 
Company hereafter obtains possession, ownership or con¬ 
trol of additional Bonds of either of such Collateral Trust 
issues, the Smith Company immediately after obtaining 
such Bonds, will either deliver them, in form transferable 
by delivery, with all coupons pertaining thereto owned by 
the Smith Company, to Stephen F. Colladay, Secretary, for 
deposit with the Committee, in the case of the 7 % Collateral 
Trust Bonds of Washington-Pittsburgh Holding Corpora¬ 
tion, or to Columbia Trustee & Registrar Corporation for 
cancellation in the case of the 7% Collateral Trust Bonds 
of Properties Investment Corporation, and the Committee 
will accept such 7% Collateral Trust Bonds of Washington- 
Pittsburgh Holding Corporation for deposit, if they are 
thus delivered to Stephen F. Colladay, Secretary, prior to 
the date of the foreclosure sale under the Collateral Trust 
Indenture securing said Bonds. 

THIRD: When any distribution of cash and/or securi¬ 
ties is made by the Committee on account of 7% Collateral 
Trust Bonds of Washington-Pittsburgh Holding Corpora¬ 
tion, Bonds of which issue shall have been deposited by the 
Smith Company pursuant to the preceding paragraph, the 
Committee will distribute on account of each $100. in prin¬ 
cipal amount of Bonds of such issue deposited by the Smith 
Company, an amount of cash and/or securities equal to ten 
per cent. (10%) of the amount of cash and/or securities 
distributed, from the proceeds of the operation, liquidation 
or reorganization of the property covered by the Indenture 
securing such issue, on accoxmt of each $100 in principal 
amounts of Bonds of such issue deposited by the other de¬ 
positors; but there shall not be distributed on account of 
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the Bonds of such issue deposited by the Smith Com- 
106 pany pursuant to the preceding paragraph, any por¬ 
tion of the amount of cash and/or securities realized 
from the assets of the Smith Company assigned to the 
Committee by or pursuant to this Agreement. In all other 
respects all bonds deposited pursuant to the preceding 
paragraph shall be subject to the provisions of the Deposit 
Agreement. 

FOURTH: All cash realized by the Committee prior to 
January 1, 1934, on the assets assigned to the Committee 
under or pursuant to this Agreement will be placed by the 
Committee in an account in The Second National Bank of 
Washington, D. C., to be known as the “Collateral Trust 
Committee Suspense Account.^’ However, if 7% Collateral 
Trust Bonds of Washington-Pittsburgh Holding Corpora¬ 
tion deposited, or to be deposited, pursuant to this Agree¬ 
ment are delivered by the Committee in part payment of 
the purchase price of the property securing such Bonds, 
the amount credited on such Bonds shall not be considered 
“cash realized’’ within the meaning of this paragraph. Any 
amount remaining in the Collateral Trust Committee Sus¬ 
pense Account on January 1, 1934, after the making of all 
payments required by this Agreement to be made there¬ 
from, shall be released to the Committee. 

FIFTH: During each month beginning February, 1932 
and ending January 1934, the Smith Company will furnish 
to the Committee an itemized statement of the expenses of 
the Smith Company on account of salaries and wages of 
officers and employees, rent, telephone, travel and similar I 
operating expenses of the Smith Company for the preced¬ 
ing calendar month. Within five days after the receipt by 
the Committee of such statement, the Committee will pay 
to the Smith Company from the Collateral Trust Commit¬ 
tee Suspense Account, fifteen per cent. (15%) of the amount 
of such operating expenses for the preceding calendar 
month. However, the liability of the Committee for pay¬ 
ment on account of such operating expenses shall not ex¬ 
ceed $525 for any one calendar month; the amount by 
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107 which such expenses for any one calendar month ex¬ 
ceed $3500 shall be paid solely by the Smith Com¬ 
pany. If, upon the receipt of any such monthly statement 
by the Committee, there should be no cash in the Collateral 
Trust Committee Suspense Account, or the cash in such ac¬ 
count should be insufficient to pay in full fifteen per cent. 
(15%) of the amount of such operating expenses for the 
preceding calendar month, the amount of the cash, if any, 
in the Collateral Trust Committee Suspense Account shall 
immediately be paid to the Smith Company and the re¬ 
mainder shall be paid by the Committee from the Collateral 
Trust Committee Suspense Account if and when there is 
sufficient cash in the account for the purpose. The Com¬ 
mittee shall not be obligated to make the payments to the 
Smith Company provided for under this paragraph ex¬ 
cept from cash in the Collateral Trust Committee Suspense 
Account. However, if the Committee in its discretion shall 
make all or any part of any such payment from funds other 
than cash in the Collateral Trust Committee Suspense Ac¬ 
count, the Committee shall be reimbursed for such payment 
from any cash which thereafter may come into the Collat¬ 
eral Trust Committee Suspense Account, such reimburse¬ 
ment to be made before any further payments are made to 
the Smith Company from such Account. 

SIXTH: If, subsequent to the execution of this Agree¬ 
ment and prior to January 1, 1934, the holder of any Col¬ 
lateral Trust Bond, of either of the issues listed above, not 
deposited with the Committee, should institute an action 
or suit against the Smith Company alleging fraud in the 
sale of such Bond to such holder, and such holder should 
obtain a judgment or decree against the Smith Company, 
or if the Smith Company should compromise or settle such 
action or suit, there shall be issued to the Smith Company 
a certificate evidencing an interest in the assets transferred 
under or pursuant to this Agreement of the same propor¬ 
tion that the principal amount of the Bond held by 
108 such non-depositor bears to the aggregate principal 
amount of all outstanding Collateral Trust Bonds of 



the issues listed above, other than those deposited by the 
Smith Company. If any such certificate has been issued 
to the Smith Company pursuant to this paragraph, the 
Smith Company and the Committee, within thirty days 
after January 1, 1934, shall each select an appraiser. If, 
on February 1,1934, either party hereto has failed to select 
or has been unable for any reason to select the appraiser to 
be selected by such party, an appraiser shall be selected, 
upon the application of either party, by the then Chief 
Justice of the Supreme Court of the District of Columbia, 
or, in the event of his inability or unwillingness to make 
such selection, by the next ranking Justice of the Supreme 
Court of the District of Columbia, in the order of seniority, 
able and willing to make such selection. The two apprais¬ 
ers shall select an umpire, and in the event of their failure 
or inability to do so, such umpire shall be selected in the 
manner above provided for the selection of an appraiser 
where either party fails to select or is unable for any rea¬ 
son to select an appredser. The two appraisers selected 
hereunder shall appraise the then cash value, upon the basis 
of an immediate liquidation of the assets transferred under 
or pursuant to this Agreement, of the total interest of the 
Smith Company in such assets as evidenced by the certifi¬ 
cates of interest issued to the Smith Company pursuant to 
this Paragraph. If the two appraisers cannot agree uponj 
a valuation, such valuation shall be made by the umpire.j 
A written certificate of valuation of the appraisers or um-| 
pire shall be delivered to The Second National Bank of 
Washington, D. C., where it will be available for inspec¬ 
tion by the parties hereto. If the cash remaining in the 
Collateral Trust Committee Suspense Account on January 
1, 1934, after the making therefrom of all payments re¬ 
quired by this Agreement to be made from such account] 
is equal to or greater than the appraised value ol“ 
109 the interest of the Smith Company in the assets as ¬ 
signed under or pursuant to this Agreement, thi 
Committee will pay to the Smith Company the amount oi 
such appraised value immediately after the filing with Th^ 
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Second National Bank of Washington, D. C., of the certifi¬ 
cate of valuation. If the cash remaining in the Collateral 
Trust Committee Suspense Account on January 1, 1934, 
after the making therefrom of all payments required by 
this Agreement to be made from such account, is less than 
the amount of the appraised value of the interest of the 
Smith Company in the assets assigned under or pursuant 
to this Agreement, the Committee will pay to the Smith 
Company, immediately after the filing of the certificate of 
valuation with The Second National Bank of Washington, 
D. C., an amount equal to the amount remaining in the Col¬ 
lateral Trust Committee Suspense Account on January 1, 
1934, after the making therefrom of all payments required 
to be made under this Agreement, and the amount remain¬ 
ing due to the Smith Company on account of such appraised 
value shall be paid to the Smith Company from the cash 
thereafter first realized by the Committee on the assets as¬ 
signed under or pursuant to this Agreement. 

SEVENTH: Upon the execution of the instruments de¬ 
scribed in paragraph FIKST hereof, and upon the deposit 
of the 7% Collateral Trust Bonds of Washington-Pittsburgh 
Holding Corporation which the Smith Company has agreed 
to deposit with the Committee immediately after the execu¬ 
tion of this Agreement, and upon the delivery to Columbia 
Trustee & Registrar Corporation of the 7% Collateral Trust 
Bonds of Properties Investment Corporation which the 
Smith Company has agreed to deliver for cancellation, the 
Committee vdll forbear the prosecution of, and will 
promptly discontinue, both of the suits which it has insti¬ 
tuted in the Chancery Court of the State of Delaware, ex¬ 
cepting any such suit in which another party has obtained an 
order permitting him to file a petition for leave to in- 
110 tervene, or has filed a petition of intervention. If 
such an order has been obtained or such a petition 
filed in any such suit, the Committee will waive and release 
to the Smith Company all rights which the Committee might 
have to any recovery or share in any recovery in such suit. 
The Committee will institute no further actions or suits on 
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account of any claims or causes of action which it has or 
may have against the Smith Company arising out of the 
sale by the Smith Company of the Collateral Trust Bonds 
of both issues listed above. However, this Agreement is 
not to be deemed a settlement of any claims or causes of 
action which the Committee might have against any per¬ 
sons, firms or corporations other than the Smith Company 
and its subsidiary and affiliated companies, and the Commit¬ 
tee ’s rights against such persons, firms or corporations, are 
hereby expressly reserved. 

EIGHTH: This Agreement shall be binding upon the 
successors and assigns of the parties hereto. 

IN WITNESS WHEREOF, The F. H. Smith Company 
has caused these presents to be signed in its corporate name 
by its President and its corporate seal to be affixed hereto, 
duly attested by its Secretary, and the Committee has 
caused these presents to be signed in its name and on its 
behalf by its Chairman, all as of the day and year first 
above written. 


THE F. H. SMITH COMPANY 


By /s/ CLARENCE F. WALDMAN 
President 


Seal 


Attest: 

/s/ JOSIAH MARVEL, JR. 
Secretary 


PROTECTIVE COMMITTEE FOB 
OWNERS OF COLLATERAL TRUST 
BONDS SOLD BY OR THROUGH 
THE F. H. SMITH COMPANY 


By /s/ PRANK S. HIGHT 
Chairman 


Witnesses: 

/s/ PHYLLIS BOYER 

/s/ KATHRYN CUNNINGHAM 
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Amount 
$ 3,500.00 


$18,200.00 


Exhibit F 

112 Endorsed; Filed Oct 1 1940 Charles E. Stewart, 
Clerk 

In the Court of Chancery of the State of Delaware 

In and for New Castle County 

Fkaxk S. Hight, Chapin B. Bauman and Lowell Blake, 
as a Committee for the Protection of the Holders of 
Collateral Trust Bonds Sold By and/or Through The 
F. H. Smith Company 

—^vs— 

The F. H. Smith Company and Peopeeties Investment 
C oEPOEATioN, corporations of the State of Delaware. 

AND NOW, TO-WHT, this 2d day of January, A. D. 1932, 
it is hereby 

STIPUIA.TED AND AGREED by and between Hugh 
M. Morris, Esq., Solicitor for the Complainants, and Mar¬ 
vel, Morford, Ward & Logan, Esqs., Solicitors for the Re¬ 
spondents, that the above entitled cause may be dismissed 
and discontinued. 

/s/ HUGH M. MORRIS 

Solicitor for Complainants. 

/s/ MARVEL, MORFORD, 
WARD & LOGAN 
Solicitors for Respondents. 


Ill Exhibit A 

(Part of Exhibit E) 


Name of Obligor 
Washington-Pittsbu rgh 
Holding Corporation, a 
Delaware corporation 

Properties Investment 
Corporation, a Dela¬ 
ware corporation 


Issue 

7% Collateral Trust 
Bonds of Washing- 
ton-Pittsburgh Hold¬ 
ing Corporation 
7% Collateral Trust 
Bonds of Properties 
Investment Corpora¬ 
tion 


1 




69 


113 In the Court of Chancery of the 

State of Delaware 

In and for New Castle County 

Frank S. Hight, Chapin B. Bauman and Lowell Blake, 
as a Committee for the Protection of the Holders of 
Collateral Trust Bonds Sold By and/or Through The 
F. H. Smith Company 

—^vs— 

The F. H. Smith Company and Properties Investment 
Corporation, corporations of the State of Delaware. 

Order 

AND NOW, TO-WIT, this 2d day of January, A. D. 1932, 
the foregoing stipulation having been duly presented and 
maturely considered, it is upon motion of Hugh M. Morris, 
Esq., Solicitor for the Complainants, 

ORDERED AND DECREED that the above entitled 
cause of action be and the same is hereby dismissed and 
discontinued. 

/s/ J. 0. WOLCOTT 
Chcmcellor. 

*••••*•••• 

(Note: Exhibit G to the Amended Complaint is a copy of 
Stipulation and Order in the suit in the Court of Chancery 
of the State of Delaware in and for New Castle County by 
the Appellee Committee against The F. H. Smith Company 
and Washington-Pittsburgh Holding Corporation, in the 
same form as Exhibit F above.) 
*••••*•••• 

116 Answer of Defendant, Marie Albrecht, to Amended 

Complaint for Declaratory Judgment. 

The defendant, Marie E. Albrecht, answering the 
amended complaint herein filed, says: 

117 1. That she is a citizen of the United States and 
a resident of the District of Columbia, and that she 
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is the holder of $3,500.00 collateral trust bonds of Washing- 
ton-Pittsburgh Holding Corporation, which bonds were not 
deposited by her with the plaintiff committee, and which she 
holds in her own right. That she has never paid to said 
Committee any fees or charges and has refused to deposit 
her said bonds and held them in her own control; that she 
is without information, except as disclosed in these proceed¬ 
ings as to the terms of the deposit agreement pleaded in the 
amended complaint; that so far as she is advised, the 
amounts of bonds deposited with said committee, $279,700 
of the collateral trust bonds of Properties Investment Cor¬ 
poration, and $242,800 of Washington-Pittsburgh Holding 
Corporation, respectively, are accurate amounts; that the 
total issues of said bonds w’ere, as stated in said amended 
complaint, to wit: $1,050,000, Properties Investment Cor¬ 
poration, and $960,000 Washington-Pittsburgh Holding Cor¬ 
poration. 

2. So far as this defendant is advised, paragraph 2 of the 
amended complaint as to allegations of fact are true. De¬ 
fendant denies, however, that the number of bondholders of 
each class described is so great as to make it impossible to 
make them parties-defendant, but submits that question to 
the judgment of the Court. 

3. As to allegations of fact in paragraph 3, this defendant 
admits the same on information and belief. 

4. As to allegations of fact in paragraph 4, this defendant 
admits the same on information and belief. 

5. As to allegations of fact in paragraph 5, this defendant 
admits the same on information and belief. 

6. As to the allegations in paragraph 6 of the amended 
complaint, this defendant says that she is advised and be¬ 
lieves that the papers therein mentioned are accurately de¬ 
scribed, but she further says that she had no notice of the 
filing of said stipulation, or of an intention to file the same, 
and she alleges that the same was never made a subject of 
judicial consideration by the Chancellor of the State of Del¬ 
aware, was never considered by him, and had no judicial 
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sanction or consideration; that the order entering the 

118 said suit against the F. H. Smith Company and 
Properties Investment Corporation dismissed, was 

the result of mere nonjudicial action by the parties, and 
without affirmative action thereon by the Court after con¬ 
sideration of any of the merits of the case. Defendant be¬ 
lieves that the allegations in said complaint, ‘ ‘ That no bond¬ 
holder had intervened as a party to said proceedings or 
either of them” correctly states the facts, and further that 
the statement in said paragraph 6 of the amended bill of 
complaint that “no further proceedings have taken place 
therein since said date”, to wit: January 2, 1932, is cor- | 
rect. j 

7. This defendant has no knowledge or information as to 1 

the facts alleged in paragraph 7 and, insofar, as the same | 
are competent and material, demands the proof thereof. j 

8. This defendant is not advised as to the conclusions set ! 

out in paragraph 8 with respect to the securities therein j 
mentioned and demands proof of the same insofar as the | 
same are material. I 

9. The allegations of paragraph 9 are true. j 

10. Answering paragraph 10, this defendant says, that | 

whether or not any of the money in the hands of the plaintiff I 
constitute proceeds of any of the collateral securing the | 
bonds held by the defendant and other holders of bonds of j 
said Properties Investment Corporation and Washington- 
Pittsburgh Holding Corporation are true or not, this defen¬ 
dant demands strict proof of the same. i 

Irrespective of said allegations and irrespective of the j 
matter of the source of the funds in the hands of plaintiff, j 
this defendant says that said plaintiff holds all of said 
funds as a trustee for the benefit of all of the bondholders | 
of the two classes described in the complaint. | 

119 By way of further answer, the defendant says, I 
upon information and belief, that the proceeds in! 

the hands of the complainant were paid to said complainant I 
for distribution to all bondholders of the Properties In- 
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vestment Corporation and Washington-Pittsburgh Holding 
Corporation witbout reference to tbe distinctive rights of 
any particular bondholder, or tbe source from which any 
of tbe said funds may have come, it being the duty of com¬ 
plainant to bold said funds for said purpose and to distrib¬ 
ute the same equitably or proportionately to all such holders 
from whatever source the funds were realized; that the 
complainant committee filed a bill of complaint against the 
F. H. Smith Company and the Washington Pittsburgh Hold¬ 
ing Corporation on the 1st day of December, 1931, in the 
Court of Chancery for the State of Delaware and filed that 
suit not only on behalf of the 133 persons who had deposited 
bonds of the Washington Pittsburgh Holding Corporation 
to the par value of only $85,700, but on behalf of all of the 
holders of the Washington Pittsburgh Holding Corporation 
bonds of the total issue of $960,000. After reciting certain 
facts regarding the issue and sale of these bonds the com¬ 
plainant prayed the Court as follows: 

“Wherefore, the complainants being without adequate 
remedy at law and in need of equitable relief, pray as fol¬ 
low: 

“(a) That a subpoena issue directed to the respondents 
requiring them to answer this Bill of Complaint, but not 
under oath, an answer under oath being hereby expressly 
waived. 

“(b) That the Court may find, adjudge and decree the 
securities and proceeds from the sale of securities in the 
amount of $960,000, as recited in this Bill of Complaint, to 
have been obtained by and through fraud of the respondent. 
The F. H. Smith Company, and in violation of its duties, 
resulting from the fiduciary relationship existing as therein 
described. 

“ (c) That respondent. The F. H. Smith Company, may be 
adjudged and decreed by the Court to have held the said 
securities and proceeds from the sale of said securities, 
since the time of its procurement thereof, in trust for the 
complainants and others similarly situated as the true 
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owners thereof, and that said respondent be adjudged and 
decreed to have hereafter no right, title or interest of any 
kind, legal or equitable, in or to said property/^ I 

120 That on the 21st day of December, 1931, the com¬ 
plainant entered into a certain agreement with the 
F. H. Smith Company, by which the F. H. Smith Company j 
agreed to grant, convey, transfer, make over and assign to I 
said complainant committee approximately fifteen per cent 
of each and every asset of said company either on hand or 
that be subsequently acquired. The agreement at its very 
beginning recited, 

“Whereas, * * * the committee has instituted suit against 
the Smith Company in the Chancery Court for the State of 
Delaware asking, among other things, that the Smith Com¬ 
pany be directed to account to the committee and all other 
holders of bonds similarly situated for all amounts of cash 
and/or securities alleged to have been improperly obtained 
by the Smith Company through the sale of collateral trust 
bonds of such issue.” 

That said suit in the Chancery Court for the State of 
Delaware was based upon an equitable claim of all the hold¬ 
ers of said bonds, including the defendant Marie Albrecht; 
that said compromise payment of fifteen per cent was based 
upon this equitable claim of defendant Marie Albrecht and 
all other owners of said bonds similarly situated, and that 
the complainant committee cannot now deprive this defen¬ 
dant of her equitable rights to share in this distribution. 

That said agreement between the F. H, Smith Company 
and the complainant committee was never approved by the 
Chancery Court of Delaware, or any other Court, but simply 
an agreement between the Smith Company and the com¬ 
plainant committee and on the basis of that compromisej 
agreement the complainants and defendants of said Chan-i 
eery suit mutually agreed that the cause of action be dis¬ 
missed and discontinued, and at their mutual requests the 
Court so ordered. 


That should this Honorable Court allow the defendant 
Marie Albrecht a proportionate share of the fund now in 
hands of the complainant committee then said defendant 
agrees to pay her proportionate share of the costs incurred 
by the complainant committee to date of distribution of said 
fund. 

121 This defendant says that she is entitled to a dis¬ 
tributive share in the hands of complainant propor¬ 
tionate to the total of said bond issues and demands the 
same in any distribution thereof, and submits herself to the 
jurisdiction of this Court as to a proper disposition of the 
same. 

Wherefore, defendant demands: 

1. That this cause proceed to judgment and that she be 
declared a proportionate owner of said fund in proportion 
to the total of Washington-Pittsburgh Holding Corporation 
and Properties Investment Corporation bonds outstanding, 
whether held by complainant as a committee or held by in¬ 
dividuals. 

2. That pending said final judgment that a receiver for 
the funds in the hands of plaintiffs be appointed to hold the 
same as a fund to be disposed by this Court, and equitably 
distributed not to a chosen and select group but to all said 
bondholders. 

THOMAS S. SETTLE 
1627 K Street, N. W., 

ROBERT H. McNEILL 
1627 K St., N. W. 

Attorneys for the Defendant. 

Copy of above Answer of Marie Albrecht mailed to at¬ 
torneys for plaintiff, Colladay, McGarraghy, Colladay & 
Wallace, 1331 G Street, N. W., on December 2d, 1940. 

THOMAS S. SETTLE 
ROBERT H. McNEILL 

Attorneys for the Defendant. 
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(Note: The cmswer of Laura B. James, the other Ap¬ 
pellant herein, to the Amended Complaint, is similar in form 
and substance to that of Marie Albrecht as set forth above, 
the only difference being the substitution of the name of 
Laura B. James and allegation that she owns one $500 bond 
of Properties Investment Corporation rather than $3,500 
of bonds in Washington-Pittsburgh Holding Corporation.) 
*••••#•••• 

128 Motion for Summary Judgment 

Comes now the complainant and moves that the court 
enter a summary judgment herein upon the ground that the 
pleadings show that there is no genuine issue as to any ma¬ 
terial fact and that the complainant is entitled to a judg¬ 
ment as a matter of law. 

In support of this motion, the complainant attaches his 
affdavit with request that the same be read and considered 
as a part hereof. 

COLLADAY, COLLADAY & WALLACE 
E. F. COLLADAY 
D. C. COLLADAY 
Attorneys for Complainant. 

COLLADAY, COLLADAY & WALLACE 
E. F. COLLADAY 
D. C. COLLADAY 
1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Complainant. 

129 Affidavit in Support of Motion for Summary 

Judgment 

District of Columbia, ss : 

Chapin B. Bauman, being first duly sworn on oath deposes 
and says that he is the person named as complainant in 
the above entitled cause; that he has read the amended com- 
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plaint for declaratory judgment filed herein; that he has 
personal knowledge of the facts therein stated and said 
facts are true. 

CHAPIN B. BAUMAN 

Subscribed and sworn to before me this 31st day of Janu¬ 
ary, 1941. 

ERNEST R. GERNER 
Notary Public, D. C. 

My Commission Expires June 15, 1942. 

• ••••••••* 

131 Findings of Fact and Conclusions of Latv 

A. The Court finds as facts: 

1. Plaintiff is the surviving member of a Committee for 
the Protection of the Holders of Collateral Trust Bonds 
Sold By and/or Through The F. H. Smith Company, con¬ 
stituted by and under the Deposit Agreement dated June 12, 
1931, of which a copy is attached to the Amended Complaint 
herein and marked “Exhibit A”; the said Committee, upon 
its formation and from time to time thereafter during the 
term of the said Deposit Agreement, circularized all owners 
known to it of bonds of the two classes subject to deposit 
with it under the said Deposit Agreement, inviting them, or 
any of them, to deposit their bonds with the Committee 
under the terms of the said agreement and requirements of 
the Committee prescribed thereunder; during the aforemen- 
tiond term, there were deposited with the said Committee 
under the aforementioned agreement and requirments a 
large amount of bonds of each of the said classes, namely: 
Two Hundred Seventy-Nine Thousand Seven Hundred Dol¬ 
lars ($279,700.00) face amount of Collateral Trust Bonds of 
the Properties Investment Corporation and Two Hundred 
Forty-Two Thousand Eight Hundred Dollars ($242,800.00) 
face amount of Collateral Trust Bonds of the Washington- 
Pittsburgh Holding Corporation. 
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132 2. On December 1, 1931, in the Court of Chancery 

for the State of Delaware in and for New Castle 
County, the said Committee filed two Bills of Complaint, 
one against The F. H. Smith Company and Properties In¬ 
vestment Corporation and one against The F. H. Smith 
Company and Washington-Pittsburgh Holding Corporation, 
whereby, under and by authority of the aforementioned De¬ 
posit Agreement, it instituted suits on behalf of those who 
had deposited bonds with it as aforesaid, the same being 
class suits on behalf of those bondholders and all others in 
like circumstances, claiming, on grounds of fraud, the right 
to recover the proceeds of sale of the bonds in question; 
thereafter, on December 21, 1931, the said Committee, as 
such, entered into an agreement with The F. H. Smith Com¬ 
pany to compromise, settle, and adjust the claims of the said 
Committee; thereafter, in conformity wdth the said com¬ 
promise agreement, no bondholder having intervened as a 
party to the said suits or either of them, the said Committee, 
on January 2, 1932, joined with the respondents in each of 
the said suits in entering therein stipulations, and in causing 
to be entered therein orders, of dismissal and discontinu¬ 
ance thereof, and no further proceedings have taken place 
therein since that date; under the terms of the aforemen¬ 
tioned compromise agreement, there have come into the 
hands of the said Committee from The F. H. Smith Com¬ 
pany, certain assets, being the proceeds of the said agree¬ 
ment, from which plaintiff, being charged as surviving mem¬ 
ber of the Committee with the further administration of its 
affairs under the terms of the said Deposit Agreement, pro¬ 
poses to pay and distribute a dividend to the persons en¬ 
titled to participate therein and contends, on behalf of the 
owners of the bonds deposited as aforesaid, that the pro¬ 
ceeds of the said compromise settlement now in the posses¬ 
sion of plaintiff Committee or which may herafter come into 
its possession are distributable only to the holders of the 
bonds of the aforementioned classes who deposited the same 
with the Committee as aforesaid. 
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133 3. Of the nine defendants named in the Amended 

Complaint herein as holders of bonds of the afore¬ 
mentioned classes who did not deposit the same with the 
Committee as aforesaid, eight were duly served with proc¬ 
ess ; and notice of this action by publication or mail or both, 
was duly given pursuant to the Order of Publication made 
and entered herein October 1,1940, to all such non-deposit¬ 
ing bondholders. 

4. Appearances were entered herein and claims, in opposi¬ 
tion to the contentions of plaintiff set forth in the Amended 
Complaint, were asserted by nine of such non-depositing 
bondholders, three of whom were among those named as 
defendants in the Amended Complaint; in addition, a large 
number of communications in the form of letters or other 
writings were received by the Court, and by counsel for 
plaintiff (and by the latter brought to the attention of the 
Court). 

5. None of the funds in the hands of the Committee and 
proposed to be distributed by it are the proceeds of any of 
the collateral securing the bonds held by the defendants 
herein and others who have appeared herein and other hold¬ 
ers of bonds of Properties Investment Corporation and 
Washington-Pittsburgh Holding Corporation, but all of the 
said funds so proposed to be distributed are the proceeds of 
the aforementioned compromise settlement. 

B. The Court concludes, as a matter of law: 

1. Plaintiff, as the surviving member thereof, is a Com¬ 
mittee for the Protection of the Holders of Collateral Trust 
Bonds Sold By and/or Through the F. H. Smith Company, 
constituted as aforesaid, and is charged wdth the further 
administration of its affairs, and thereunto fully authorized, 
under the terms of the aforementioned Deposit Agreement. 

2. An actual controversy exists between plaintiff and the 
non-depositing bondholders as to the status of the latter 
with respect to the fund in the hands of the plaintiff Com¬ 
mittee as aforesaid. 
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134 3. Non-depositing bondholders, including those 

named as defendants in the Amended Complaint and 
those who have appeared and asserted claims as aforesaid 
and any others, constitute a class so numerous as to make 
it impracticable to bring them ail before the Court; this 
action brought against some of such non-depositing bond¬ 
holders fairly insured the adequate representation of all 
and the interests of all have been so represented herein; 
the character of the right sought to be enforced hereby 
against such class of non-depositing bondholders is several, 
and the object of this action is the adjudication of claims 
which do or may affect specific property involved in this 
action; there is a common question of law affecting the sev¬ 
eral rights and a common relief sought against all such non¬ 
depositing bondholders; and Judgment herein is binding 
upon all non-depositing bondholders. 

4. The said Committee was, by the aforementioned de¬ 
posit agreement, duly authorized and empowered to institute 
and control the aforementioned two suits on behalf of those 
who had deposited bonds with it as aforesaid, brought by 
it on December 1, 1931, in the Court of Chancery for the 
State of Delaware in and for New Castle County. 

5. The said Committee had the power, no bondholder hav¬ 
ing intervened as a party to the said suits or either of them, 
to compromise, settle, and adjust the claims of the said 
Committee and to cause the said suits to be dismissed or 
discontinued, as aforesaid. 

6. Non-depositing bondholders were not, and could not be, 
bound by the compromise settlement and dismissal and dis¬ 
continuance of the aforementioned suits instituted by plain¬ 
tiff Committee in the Court of Chancery for the State of 
Delaware in and for New Castle County, and their rights 
were not, and could not be, affected thereby. 

7. The fund, aforementioned, in the hands of the Com¬ 
mittee and proposed to be distributed by it is within the 
jurisdiction of the Court. 
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135 8. The funds and securities which are proceeds of 

the aforementioned compromise agreement dated 
December 21, 1931, which funds and securities are now in 
the custody and possession or which may hereafter come 
into the custody and possession of the plaintiff as the sur¬ 
viving member of the said Committee, are subject to dis¬ 
tribution by the plaintiff under the terms of the aforemen¬ 
tioned Deposit Agreement dated June 12, 1931, to owners 
of Collateral Trust Bonds deposited with the Committee 
pursuant to the said Deposit Agreement; and the owners 
of Collateral Trust Bonds who did not deposit their bonds 
with the Committee under the terms of the said Deposit 
Agreement have no right, title, or interest in or to the 
said funds and securities or any part thereof. 

JENNINGS BAILEY, 

Justice. 


Judgment 

This cause coming on to be heard February 10, 1941, on 
the Motion of the plaintiff for summary judgment, filed 
herein January 31, 1941, supported by his affidavit, and on 
counter Motion, filed herein February 10, 1941, for appoint¬ 
ment of a Receiver; upon consideration of the Amended 
Complaint filed herein October 1, 1940, and the Order of 
Publication made and entered thereon the same date, and 
the various pleadings and papers filed herein since that 
date; and the Court having heard and considered the oral 
arguments of counsel; it is, by the Court, this 2Sth day of 
April, 1941, 

ORDERED that the Motion, filed herein February 10, 
1941, for appointment of a Receiver be, and it is hereby, 
denied; and that the Motion of the plaintiff for summary 
judgment, filed herein January 31,1941, be, and it is hereby, 
granted; and 

(Note as of Apr 28th) 
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ADJUDGED that plaintiff, as the surviving member 
thereof, is a Committee for the Protection of the Holders 
of Collateral Trust Bonds Sold By and/or Through The 
F. II. Smith Company, constituted by and under the De¬ 
posit Agreement dated June 12, 1931, of which a copy is 
attached to the Amended Complaint herein and 
137 marked “Exhibit A”, and is charged with the fur¬ 
ther administration of its affairs, and thereunto 
fully authorized, under and in accordance with the terms 
of the aforementioned Deposit Agreement; and that the 
funds and securities which are proceeds of the compromise 
agreement dated December 21, 1931, between The F. H. 
Smith Company, party of the first part, and Frank S. Hight, 
Chapin B. Bauman and Lowell Blake as a Protective Com¬ 
mittee for the Protection of the Holders of Collateral Trust 
Bonds Sold By and/or Through The F. H. Smith Company, 
I)arties of the second part, which funds and securities are 
now in the custody and possession, or which may hereafter 
come into the custody and possession, of the plaintiff Com¬ 
mittee, as now or hereafter constituted under and in ac¬ 
cordance with the terms of the said Deposit Agreement, 
are subject to disposition and distribution by such Com¬ 
mittee, under and in accordance ^vith the terms of the said 
Deposit Agreement; and that the owners of such Collateral 
Trust Bonds who did not deposit their bonds with the Com¬ 
mittee under the terms of the said Deposit Agreement have 
no right, title, or interest in or to the said funds and se¬ 
curities or any part thereof. 

JENNINGS BAILEY, 

Justice. 
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IN THE 


UMTED STATES COURT OF APPEALS 

FOE THE District of Columbia 


April Term, 1941 


No. 8005 


MARIE ALBRECHT, et al., Appellants I 

V. j 

CHAPIN B. BAUMAN, as a Committee for the Protection 
of the Holders of Collateral Trust Bonds Sold by 
and/or through The F. H. Smith Company, 

Appellee. \ 


APPELLANTS ’ REPLY BRIEF I 

I 

SUMMARY OF FACTS. 

The facts set out in the Appendix, to appellees Brief, 
show that,— I 

1. Appellee is the surviving member of a Committee ! 
formed for the protection of the owners of two classes of | 
bonds issued by the Property Investment Corp. and the j 
Washington-Pittsburg Holding Corporation, in the aggre- I 
gate amount of $2,010,000 sold by The F. H. Smith Co. 

(pp. 1, 2.) 

2. That in June 1931 default existed with respect to all | 
these bonds; that two actions were pending with respect to I 
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the appointment of a receiver for the Smith Company, and 
that numerous actions were pending against it, and some of 
its officials were indicted and convicted for selling those 
bonds, {pp. 8, 9.) 

3. That in December 1931, approximately $210,000. or 
1/10 of said bonds were deposited with the Committee 
(p. 59); that the securities for the bonds were worthless 
(p. 44); that the proceeds from the sale of said bonds were 
diverted by the F. H. Smith Co. to its own use (p. 51); that 
the bondholders were without adequate remedy at law and 
in need of equitable relief (p. 55); that the corporations 
issuing the bonds were then and now insolvent, with in- 
suflBcient property to pay other secured obligation ahead of 
these bonds (p- 53) 

4. That on December 2, 1931, the Conunittee filed two 
class suits on behalf of those bondholders and all others in 
like circumstances, one suit against The F. H. Smith Com¬ 
pany and Properties Investment Corp., and one against The 
F. H. Smith Co. and Washington-Pittsburg Holding Corp., 
claiming on ground of fraud, the right to recover the pro¬ 
ceeds of sale of said bonds amounting to over $2,000,000 
and other facts stated above (Findings of Fact, p. 77). 
Complainants prayed that the Court decree and adjudge 
that The F. H. Smith Company held the securities, and pro¬ 
ceeds, from the sale of said bonds in TRUST for the Com¬ 
plainants and others similarly situated as the true owners 
thereof; that discovery be had against the respondent. The 
F. H. Smith Co., and that said Corporation be directed by 
the Court to account to complainants and others similarly 
sititated for all said securities or proceeds from the sale of 
said securities, and to pay or deliver the same to complain¬ 
ants (p. 56) 

On December 21, 1931 Appellee’s Committee compro¬ 
mised the above suits (p. 77) for 15% of the assets of the 
Smith Co. and most of the other assets were assigned by it 
to other committees, (p. 60) The value of the assets re¬ 
ceived by Appellee from the Smith Co. was approximately 
$100,000. (Appellant’s Brf. p. 5, not denied) 
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POINT NO. I 

(a) From the above facts it is clear that the three Cor¬ 
porations involved herein were hopelessly insolvent. 

The Corporations here involved being insolvent no bond¬ 
holder conld have preference or priority over another. 

When the Smith Co. made the assignments to the three 
committees, one represented by appellee for the bond¬ 
holders here, it deprived itself of its assets to the prejudice 
of the other creditors, leaving it unable to pay its debts, and 
hopelessly insolvent (p. 60, 59). An illustration of one item 
of insolvency by the Smith Co. is that aside from the numer¬ 
ous suits pending against it (pp. 8, 9, 59), Appellee alleged 
in the two Delaware suits that the Smith Co. was indebted to 
the bondholders in the sum of over $2,000,000. (pp. 51, 59) 
As Appellee’s Committee has received approximately 
$100,000 since the compromise agreement, which represent¬ 
ed 15% of the Smith Co. assets, the total assets would have 
been approximately $670,000, less than 1/3 of the amount 
the Smith Co. owed these bondholders alone—; 

The F. H. Smith Co., being insolvent when the Assign¬ 
ment to Appellee was made, it could not legally prefer 
Appellee, in the bonds deposited with Appellee, over other 
bonds of the same issues. Appellee alleged in its Delaware 
suits, that the Smith Co. unlawfully sold and retained the 
proceeds, amounting to over $2,000,000, from the sale of 
these bonds (p. 51). This was a trust fund for complain¬ 
ants and others similarly situated (p. 56), and the pendency 
of this claim must be considered in determining insolvency. 

“Claims against corporation of stockholders who 
purchased stock with property instead of cash, in 
violation of * * * Corporate Securities Act, • • * must 
be considered as claims against corporation for money 
had and received in determining whether corporation 
was insolvent within meaning of Bankruptcy Act Sec. 
1 (15) 3 (4), 11 USCA Sec. 1 (15), 21 (4), notwithstand¬ 
ing general rule that Courts will not afford relief to 
parties in pari delicto. • • ” 

In re: Builder’s Finance Assn. 26 F2d. 123. 

As the F. H. Smith Co.’s assets were not over $670,000 
while these bondholders claims were over $2,000,000, and 
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numerous other claims and suits were pending, at the time 
it assigned its assets to Appellee’s Committee, it was then 
and has been at all times since insolvent. 

“Corporation of which liabilities exceeded assets by 
nearly $100,000 * • held ‘insolvent’ * • ” 

Bielaski v. Fordham Nat. Bank in N. Y. 

14 F Supp. 971, Aff’d. 83 F2d 1006. 

(b) As the District of Columbia arid the Delaware Codes 
prohibit preferences to creditors by an insolvent debtor, 
appellants are entitled to share in the distribution of the 
fund held by appellee. 

(a) “Every provision in any voluntary assignment 
made for the payment of one debt or liability in pref¬ 
erence to another shall be void, and all debts and lia¬ 
bilities within the provisions of the assignments shall 
be paid pro rata from the assets: 

(Sec. 26, Title 2 of D. C. Code) 

“27. Creditors to be equal. —^Any proceeding in¬ 
stituted under this chapter by one or more creditors 
shall be deemed to be for the equal benefit of all credi¬ 
tors.” (Id. Sec. 27) 

(b) “The Delaware Statute” (Rev. Code of Del. 
1915 Sec. 4795) “is for the purpose of preventing pref¬ 
erences by an assignment of an insolvent or in con¬ 
templation of insolvency, and such preferences are 
invalid. An assignment is not taken out of the statute 
by the retention of a small part of the property by the 
assignor, the statute being intended to cover all as¬ 
signments whereby creditors benefitting by the assign¬ 
ment obtained a larger percentage of their claim.” 
(Fletcher Cyc. Corp. Vol. 15 A, Sec. 7441, p. 212, citing 
Brown v. Wallington & B. Leather Co. Del. Ch. 74 
Atl. 1105). 

As appellee did not notify appellants as to the terms of 
the deposit agreement (p. 70) or of the filing of the stipu¬ 
lation between appellee and the Smith Company, and the 
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receipt of the funds from said Company (Id) and as the I 
Court order dismissing the Delaware actions upon the 
stipulation did not fix a time for distribution or for the 
bondholders to present their claims (p. 69) appellants are 
entitled to share in the distribution of the fund held by 
appellee. 

(c) As appellees brought the Delaware actions on be¬ 
half of themselves and all other bondholders of the Prop- j 
erties Investment Corp., and the Washington-Pittsburgh i 
Holding Corp, (p. 42; Find, of Court, p. 77) and prayed 
that respondent, The F. H. Smith Co. may be adjudged and 
decreed by the Court to have held the said securities and 
proceeds from the sale of said securities since the time of 
its procurement thereof in TRUST for the complainants 
and others similarly situated as the true owners thereof 
* • • and • • • that (Rscovery be had against the respondent, I 
The F. H. Smith Co., and said Corp. be directed by the 
Court • • • to account to complainants and others similarly 
situated (p. 56), Appellee cannot, after compromising the I 
suits and receiving the fund from the insolvent Smith Co. ' 
for dismissing the suits, change his position, and now claim | 
that the non-depositing bondholders have no interest in the 
trust fund or right to participate in the distribution of the 
fund, thus preventing them from being able to realize any¬ 
thing on the amount due on their bonds. 

The rule that a party will not be allowed to maintain 
inconsistent positions is applied in respect of positions in 
judicial proceedings. (19 Am. Jur. 372, p. 704). The rule 
against inconsistent positions applies generally • * • also 
in proceedings supplemental thereto * * * even in separate 
actions or proceedings involving the same parties and 
questions. (Id. pp. 707, 708). The above rule is applied in 
Davis V. Wakelbe 156 U. S. 680, 39 L. ed. 578; Jacob 
Micliels V. Olmstead 157 U. S. 198, .39 L. ed. 671; Ohio & 
Miss. Ry. Co. v. McCarthy, 96 U. S. 258, 268, a leading 
case, held, j 

“Where a party gives reason for his conduct and j 
decision touching anything involved in a controversy, [ 
he cannot after litigation has begun, change his ground, I 
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and put his conduct upon a different consideration. 
He is not permitted thus to mend his hold. He is es¬ 
topped from doing it bv a settled principle of law.” 
(Id) 

a party who, for the purpose of maintaining 
his position in litigation, has deliberately represented 
a thing in one respect, is estopped to contradict his own 
representation by giving the same thing another aspect 
in litigation with the same adversary as to the same 
subject matter • • • (Texas Co. v. Gulf Refining Co. 
26 F2d 394) 

As in the case above. Appellee in order to maintain his 
position to obtain jurisdiction, as class suits, in the Dela¬ 
ware suits (p. 77), alleged that his Committee was organ¬ 
ized for the protection of the numerous purchasers of said 
bonds * • • occasioned by the fact that the individual pur¬ 
chasers • • • were scattered throughout the U. S. and in 
foreign countries * * * (p. 44), and therefore brought the 
suits on behalf of themselves and all the bondholders 
(p.p. 42, 77) and is estopped from now claiming that he 
did not represent all the bondholders, including appellants. 

(d) Even if appellee had not brought the Delaware 
action on behalf of all bondholders, and settled the case for 
their benefit, all the bondholders would be entitled to share 
in the fund he holds. 

(1) “In the case of the insolvent corporation thus 
brought into liquidation, and wound up by judicial 
process at the suit of a creditor, whether he sues in his 
own right, or on behalf of himself and other creditors, 
the rule of distribution is the same, and is founded upon 
the principle of equality in which equity delights;” 

(Richmond v. Irons, 121 U. S. 27, 30 L.Ed. 864, 870) 

(2) In the Trustee of the Wabash & Erie Canal Co. v. 
Joseph D. Beers, 67 U. S. 448, 17 L. Ed. 327, the State of 
Indiana authorized the sale of bonds to build a canal. The 
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State being unable to pay interest on the bonds made a 
proposition to her creditors by an Act whereby the out¬ 
standing bonds were to be surrendered and the bondholders 
were to pay 10% of their bonds for new securities. Plain¬ 
tiff surrendered part of the bonds and retained two. The 
trustee claimed that plaintiff was not entitled to recover for 
the full amount of the two bonds, but had to surrender them 
and receive new securities. The Court held,— 

“It is made a point in the case, that the bill should be 
dismissed for want of proper parties. 

“The plaintiff brings his suit in behalf of himself, 
and all others interested in the same issue of bonds. * * 
“The various creditors of the fund, who have be¬ 
come so since the transfer of the canal property to the 
trustees, and the holders of the canal stock certificates, 
whose interest remains unpaid, are fairly and fully rep¬ 
resented by those trustees. They come within that 
class of persons who have an interest in the object of 
the litigation, but need not be made parties because 
they are so represented. 

plaintiff has brought his suit in behalf of him¬ 
self and other bondholders of the same class. The 
record affords strong reason to believe that the other 
one hundred and ninety-eight bonds of the same issue, 
are outstanding, with arrears of interest unpaid to the 
same extent as plaintiff, yet the decree makes no pro¬ 
vision for them. This we think is error. (Italics ours) 
“The bill in this case must be treated as in the na¬ 
ture of a creditor’s bill, although not strictly of that 
class. The decree should declare the equality of lien 
of all these bondholders with plaintiff, and should pro¬ 
vide for them the same relief which it gives to him. 
And the case should be referred to a master to ascer¬ 
tain who these bondholders are, about which we pre¬ 
sume there will be little difficulty, and to notify them to 
come in and share in the fruits of the decree, on paying 
their proportion of its expense.” 

17 L. Ed. pp. 332, 333. 
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(3) At the time the Delaware cases were settled in 1932, 
the owners of only $210,000 of the bonds had deposited their 
bonds with appellee, the Committee (p. 59), and that after 
the Delaware actions were settled and appellee received the 
fund from the Smith Company, other bondholders deposited 
their bonds with appellee who now has approximately 25% 
or $522,500 of said bonds out of a total of $2,010,000. (p. 2) 

Appellee now claims that approximately 75% of these 
bondholders, creditors of the insolvent Smith Company 
of the same class as those represented by Appellee, should 
be deprived of their right to share in the distribution be¬ 
cause they failed to deposit said bonds with appellee by 1934 
although no notice of that claim was given to these bond¬ 
holders until this action was filed in the Court below in 1940. 
(p. 70) 

In Employers Liability Ass’n Corp. v. Astora Mahogany 
Co. 6 F. 2d. 945, the Court held,— 

“Kefusal to permit creditor to file claim against re¬ 
ceivers appointed in a creditor’s suit for sequestration, 
nearly a year and a half after expiration of time fixed 
by decree for filing of such claims held error, where 
only objections made were that allowance of claims 
would swell the total amount of the claims, and might 
prevent reorganization in the near future.” 

“Orders of foreclosure fixing time for filing of claims 
in creditor’s suit, are primarily intended for safety 
in distribution and not as forfeiture of rights of dila¬ 
tory creditors. ” (Id). 

See also People v. Hopkins, 18 F 2d 731. 

Dilatory creditors were generally relieved, 
unless there had been a distribution; in practice, such 
orders came to no more than leave to the receivers to 
distribute • • * *. When, however, there is no limita¬ 
tion, but only a faculty of distribution, we will not for¬ 
feit the rights of creditors whose money remains in 
situ, as it were before their very eyes, • * • 

(In re Gubelman, 79 F. 2d. 976) 

(4) In the case at bar no possible right of estoppel can 
be pleaded against appellants because when the suits in 




Delaware were dismissed only a limited number, about ten 
per cent of the total of the bondholders of the two issues, 
had deposited their bonds (p. 59). Subsequently, about 
15% additional joined the Committee (p. 2). The remain¬ 
ing 75% were never given notice at any time of the terms of 
the compromise which resulted in the dismissal of the liti¬ 
gation. They were not told what would be obtained by de¬ 
posit or what would be lost by failure to deposit, (p. 70) 
Until given such information they could not intelligently 
make deposit or refuse to make deposit of their bonds. 
Hence no equitable limitation would run against them in 
view of the fact that the fund in which they vrere interested 
was a trust fund and so described in the deposit agreement 
and in the proceedings filed in the Chancery Court of Dela¬ 
ware (p. 56). 

(5) The transfer of the assets of the Smith Company to 
appellee created a trust fund for all bondliolders who are 
entitled to their part of the fund and “applies not only to 
those who are creditors in the commercial sense, but to all 
who hold unsatisfied claims.” (Pierce v. U. S. 255 U. S. 
398, 401-403; 13 Am. Jur. 548, Corp. Sec. 517; 19 C. J. S. 
Sec. 1385, p, 1102, 1103, citing Brewick v. Associated Gas 
Co. 18 Del. Ch. 28, and other cases; Updike v. U. S. 8 Fed. 
(2d) 913, 917, 918; Fletcher Cyc. Corp. Perm. Ed. Sec. 7378, 
Ch. 63, pp. 74, 75). 

Appellee’s prayer in the Delaware cases asked the Court 
to decree that the assets held by the Smith Company (which 
were later assigned to appellee) were a trust for complain¬ 


ants and others similarly situated (including appellants) as 
the true owners thereof (p. 56). 

Appellee is estopped from now claiming that said trusti 


fund is not for the benefit of all the said bondholders which 
includes appellants. (See “c” above). 

The Court held in Pierce v. U. S., 255 U. S. 398, 401, 
where the corporation had transferred its assets to its stockn 
holders, that the creditors had,— j 

• • “ As a matter of substantive law, the right to fol¬ 
low the distributed assets * * applies not only to those 
who are creditors in the commercial sense, but to all 
who hold unsatisfied claims. * * * ” (Id) ] 
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POINT NO. n 

Appellee’s Authorities Are Not Eelevant. 

(a) Appellee claims that he had a right to compromise 
the two Delaware cases, and to distribute the fund he re¬ 
ceived therefrom to the depositing bond holders, and to ex¬ 
clude the non-depositing bondholders from participating in 
the distribution of said fund. His cases do not support 
such an unfair and unlawful claim. 

(1) La Faurette v. Fletcher, 6 App. D. C. 324 held that, 
—“where the original complainant in a judgment creditor’s 
suit discontinued the cause uyon payment of his claim, and 
intervening creditors who had been allowed to become com¬ 
plainants, procured an order of the Court setting aside the 
discontinuance and reinstating the cause it was held on 
appeal by the defendant that under the circumstances the 
order vacating the discontinuance and reinstating the cause 
was a proper one (Id. p. 324). 

Appellee states (p. 9) that the dismissal of the Delaware 
suits took place before any other complainants had come in 
and joined in the prosecution of either of them; and the 
dismissals were only as to the committee’s own action, and 
any other bondholders not depositors with the committee, 
were not prejudiced thereby, being left free to institute in¬ 
dependent suits. However, appellee fails to consider the 
material facts, (a) that the suits were filed on Dec. 2, 1931, 
on behalf of all the numerous bondholders “scattered 
throughout the U. S. and in foreign countries” (p. 42, 77, 
44), and 20 days thereafter the parties therein agreed to 
dismiss the suits and the suits were dismissed on January 
2, 1932 (p. 77), without notice to the nonresident bond¬ 
holders and without time for them to intervene (p. 70); 
that, (b), if the non-depositing bondholders are deprived of 
their right to share in the distribution of the fund received 
from the insolvent Smith Co., they will receive nothing for 
their bonds (pp. 44, 55). Appellee pleaded in the Delaware 
suits that the corporations were insolvent (p. 53); that the 
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Smith Co. had assigned to other security holders most of its 
assets (p. 59); and that the bondholders were without ade¬ 
quate remedy at law (p. 55), or equitable relief other than 
from the securities and proceeds from the sale of said bonds 
being held by the Smith Co. as a Trust fund for complain¬ 
ants and others similarly situated, (p. 56). When the 
three assignments were made by the Smith Co. of most of its 
assets (p. 59), while an action was pending for the appoint¬ 
ment of a receiver for said Co., with numerous suits pending 
against it (pp. 8,9), there were no other known assets which 
could be reached other than the trust fund which the Com¬ 
mittee received for the benefit of all the bondholders, 
(pp. 55, 56) 

(2) Hirshfield v. Fitzgerald, 157 N. Y. 166, 51 N. E. 997, 
is where a creditor brought an action in behalf of himself 
and all other creditors. Before the trial certain of the de¬ 
fendants, stockholders, obtained an assignment of plain¬ 
tiff’s claim who thereupon stipulated, as the owner of the 
claim, that the action may be discontinued without costs. 
The Court refused to allow a discontinuance, and the as¬ 
signee then executed releases to the defendants. Upon the 
trial, no other creditors having been made parties, the 
Court held that plaintiff was not a creditor and was not en¬ 
titled to recover a judgment as such creditor, and the com¬ 
plaint was dismissed. The judgment was affirmed. 

(3) In Brinkerhoff v. Bostwick, et al, 99 N. Y. 185, the 
facts are as stated in appellee’s brief (p. 10); the court 
states that the plaintiff could have discontinued his action 
as an individual, and could have executed a release which 
would have been effectual as to him, but that it would not 
have effect the other stockholders, who were not named as 
plaintiffs, but were to be treated as if plaintiffs at the same 
time that the original plaintiff sued. 

(4) Ayer v. Kemper, et al, 48 F. 2d 11 (followed in 
Rogers v. Hill, et al, 34 Fed. Supp. 358, 369) is not a situa¬ 
tion directly analogous to that here presented as claimed by 
appellee. There the original plaintiff filed an action on 
behalf of himself and others similarly situated against the 
railroad receiver. Six other former noteholders intervened. 
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Before any hearing was had plaintiffs and the interveners 
dismissed their action. There it was held that it was not 
a class suit. Here the trial court held that the conunittee 
filed two Bills, in behalf of those who had deposited bonds, 
the same being class suits on behalf of those bondholders 
and all others in like circumstances, (p. 77), and the Com¬ 
mittee, complainants in said suits, alleged facts that all the 
bondholders were similarly situated (pp. 42, 56), and that 
there remained only a Trust fund held by Smith Co., the 
proceeds from the sale of said bonds, from which all the 
bondholders are entitled to share (pp. 55, 56). 

(5) Lee V. City of Casey, 269 Del. 604, 109 N. E. 1062 is 
a taxpayers suit in a representative action to enjoin levy 
and collection of certain taxes, and is in no way similar to 
the present action. 

(6) McDougald v. Dougherty, 11 Ga. 570, 598 instead of 
supporting appellee’s contention, is in favor of appellants, 
holding that a creditor may not sue to enforce payment of 
his demand out of the common trust fund set apart for him¬ 
self and others, but must allow others to come in and share 
in the proceeds. (Appellees Brf. p. 13). Here, Appellee 
alleged that the proceeds from the sale of the bonds were 
being held in TRUST for the complainants and other simi¬ 
larly situated as the true owners, (p. 56) Now appellee 
contends that the appellants, who are similarly situated 
are not entitled to share in the above Trtest fund, so, ap¬ 
pellee’s claim is in conflict with the above case. 

(7) Wilson etc. v. Bank of Lexington, 77 N. C. 47, is a 
case in no way similar to the present case. 

(8) Chicago & Alton R. R. Co. v. Union Rolling Mill 
Co., 109 U. S. 702, 713 was where plaintiff filed a Bill against 
the Railroad Companies to foreclose a deed of trust. After 
a hearing and creditors had intervened, plaintiff moved to 
dismiss the bill, which the Court refused. 

(9) Merchants Nat. Bk. etc. v. U. S. ex. rel Sario, et al. 
214 F. 200, and the other cases cited on page 14 of appellee’s 
brief are not in point, and do not deal with the question here 
which is stated above. 

(10) Appellee’s Point II, is answered above, and in the 
reply to Point III, infra, appellee claims that the suits in 
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Delaware were based upon the deposit agreement, and that 
“no other person, firm or corporation shall have any right 
hereunder” is not supported by his allegations in the suits, 
or the committees action subsequent to the compromise of 
the suits. In the suits appellee alleged,—that the suits were 
brought “on behalf of themselves and all other bondholders 
of the two corporations” (pp. 42, 56, 77); that the Smith 
Co. had unlawfully retained the proceeds from the sale of 
said bonds (p. 51) which was a trust fund for all the bond¬ 
holders, and that the Court should require the Smith Co. 
“to account to complainants and others similarly situated 
for all said securities or proceeds from the sale of said 
securities” (pp. 55, 56). After the suits were settled 
numerous bonds were deposited with appellee (pp. 59, 1, 2) 
so, appellee’s sole objection is that appellants and other 
bondholders have not filed their bonds with him. The mere 
lapse of time does not deprive appellants of their right to 
share in the distribution of the fund, (see d-3 Pt. I and 
cases cited thereunder) 

Appellee alleged in the Complaint below that “no part 
of the fund in question here being derived from any of the 
property pledged as security for the bond issue”, but 
offered no proof in support of this allegation, (this allega¬ 
tion, was found by the trial Court) and apparently believes 
that this is a material fact in support of his claim. How¬ 
ever, on the contrary, if true, it supports his allegation in 
the Delaware suits that there were no securities for the 
bonds as the corporations which issued the bonds were in¬ 
solvent, (p. 53) and the securities for the bonds were worth¬ 
less (p. 44), and that the Smith Co. had unlawfully re¬ 
tained the proceeds from the sale of said bonds, (p. 51), 
which was a trust fund for all the bondholders (p. 56). 

For the reasons stated above, appellants are entitled to 
share pro Rata in the distribution of the above trust fund 
now held by appellee. 
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POINT NO. m 

The Court erred in not Appointing A Receiver. 

Appellee’s claim that denial of the appointment of a re¬ 
ceiver was proper because ay)pellants had no interest in the 
fund, fails because, as shown above, appellants have an in¬ 
terest in said fund. (See Appellants Grig. Brf, p. 13) 

As heretofore urged, the decision below should be re¬ 
versed and a decree entered in favor of Appellants and all 
other bondholders, of the two issues described in the Com¬ 
plaint, a Receiver of the fund in controversy should be ap¬ 
pointed and the entire matter referred to the Auditor of the 
Court to take and state an account as to all bondholders of 
the two issues described in the complaint and report to the 
Court a ratable distribution of the fund at issue to all such 
bondholders. 

Respectfully submitted. 

Of Counsel: 

BRUCE FULLER, 

Washington, D. C. 

THOMAS S. SETTLE, 
ROBERT H. McNEILL, 
BRUCE FULLER. 

Attorneys for Appellants. 






